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The folloving cases were directed for review during the month of August ! 


Secretary of Labor, MSHA v. U.S. Steel Mining Company, Inc., Docket No. 
PENN 83-129. (Judge Koutras, July 11, 1984) 

Robert Roland v. Secretary of Labor, MSHA, Docket No. WEST 84-46-DM(A) . 
(Judge Mellck, Interlocutory Review of July 3, 1984 order) 

United Mine Workers of America on behalf of James Rowe, et al. v. Peabod 
Coal Company, Docket Nos. KENT 82-103-D, etc., and Secretary of Labor on 
behalf of Thomas Williams v. Peabody Coal Company, Docket No. LAKE 83-69 
(Judge Merlin, July 11, 1984 and August 3, 1984) 

Secretary of Labor on behalf of Paul Sedgmer and others v. Consolidation 
Coal Company, Docket No. LAKE 82-105-D. (Judge Moore, July 16, 1984) 

Secretary of Labor, MSHA v. Pyro Mining Company, Docket No. KENT 84-151, 
(Judge Steffey, July 26, 1984) 

United Mine Workers of America, Local 2274 v. Cllnchfield Coal Company, 
Docket No. VA 83-55-C. (Judge Moore, July 23, 1984) 


No cases were filed in which review was denied during the month of Augua 
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ADMINISTRATION (MSHA) 


V, 


Docket No, PENN 83-39 


,S. STEEL MINING COMPANY, INC, 


DECISION 


The Issue presented here is whether a CoitiTnission administrative law 
idge correctly held that two violations of mandatory safety standards 
sre ''significant and substantial" within the meaning of 30 U,S.C, 
814(d)(1), section 104(d)(1) of the Federal Mine Safety and Health Act 
: 1977, 30 U,S.C. § 801 et seq , (1982) ("Mine Act"). We affirm. 

The facta of the case are as follows. In August 1982, Inspector Rob 
iwhouse of the Department of Labor's Mine Safety and Health Adralnla trail 
•MSHA") issued to U.S. Steel Mining Company ("USSM") nine citations unde 
jction 104(a) of the Mine Act, 30 U.S.C. § 814(a). The citations were 
(Sued at USSM'a Cumberland Mine located In Greene County, Pennsylvania, 
i addition to alleging a violation of a mandatory safety standard, each 
! the nine citations also alleged that the cited violation was aignifica 
td substantial ("S&S") . 

Thereafter, the Secretary of Labor filed with this independent Comml 
proposal for assessment of civil penalties for the nine alleged vlolatl 
hearing was held during which the S&S designations in two of the cltatl 
ire deleted and a third citation was vacated by the Commission adminlstr 
Lve law judge at the Secretary's request. USSM admitted the eight rcmal 
.olatlons, but contested the Inspector's significant and substantial fin 
j to six of them, and the penalty amounts proposed by the Secretary, Th 
idge then held that the six violations were significant and substantial 
i assessed penalties, 5 FMSHRC 1728 (October 1983) (ALJ) . 

We subsequently granted USSM's petition for review of the judge's 
iclsion, but only for two of the violations found to be significant and 
(bstantlal. One of the violations before no nn 


roadway. The prlraary issue as to each violation is whether substantia 
evidence supports the Judge's significant and substantial findings. P 
llmlnary to our addressing the merits of the case» we briefly set fortl 
the interpretation that we have accorded the statutory term, significa 
and substantial. 

Section 104(d)(1) of the Mine Act provides; 

If, upon any inspection of a coal or other mine, an 
authorized representative of the Secretary finds that 
there has been a violation of any mandatory health or 
safety standard, and if he also finds that, while the 
conditions created by such violation do not cause 
Imminent danger, such violation is of such nature as 
could significantly and substantially contribute to 
the cause and effect of a coal or other mine safety 
or health hazard , and if he finds such violation to 
be caused by an unwarrantable failure of such operator 
to comply with such mandatory health or safety standards, 
he shall Include such finding in any citation given to 
the operator under this Act.,.. 

30 U.S.C. § 814(d)(i) (emphasis added). Section 104(e) of the Act, 

30 U.S.C. S 814(e), contains similar significant and substantial langu 

The Commission first interpreted this statutory language in Cemen 
Division, National Gypsum Co . , 3 FMSHRC 822 (April 1981) . There we he 

...[A] violation is of such a nature as could significantly 
and substantially contribute to the cause and effect of a 
mine safety or health hazard if, based on the particular 
facts surrounding the violation, there exists a reasonable 
likelihood that the hazard contributed to will result in 
an injury or illness of a reasonably serious nature . 

3 FMSHRC at 825 (emphasis added) . In Mathies Coal Company , 6 FMSHRC 1 
(January 1984), we reaffirmed the analytical approach set forth in 
National Gypsum , and stated; 

In order to establish that a violation of a mandatory 
safety standard is significant and substantial under National 
Gypsum , the Secretary of Labor must prove: (1) the underlying 
violation of a mandatory safety standard; (2) a discrete 
safety hazard — that is, a measure of danger to safety — 
contributed to by the violation; (3) a reasonable likelihood 
that the hazard contributed to will result in an injury; and 
(4) a reasonable likelihood that the injury in question will 


0 "hazard” in the second element Is simply a recognition that the violation 
ust be more than a mere technical violation — l.e . , that the violation pre- 
ent a measure of danger. See National Gypsum , supra . 3 FMSHRC at 827. We 
Iso note that our reference to hazard in the third element in Mathles con- 
eipplates the possibility of a subsequent event. This requires that the 
ecretary establish a reasonable likelihood that the hazard contributed to 
ill result in an event in which there is an injury. The fourth element 
n Mathies requires that the potential injury be of a reasonably serious 
ature. Finally, in U.S. Steel Mining Co., Inc ., PENN 82-336 (July 11, 1984^ 
e. recently reemphasized our holding in National Gypsum that the contributiot 
f the violation to the cause and effect of a mine safety hazard is what rausi 
e significant and substantial. 

itation No. 2012065 

On August 4, 1982, MSHA Inspector Newhouse Issued a citation to USSM 
pon observing that the electrical plugs (also referred to as "disconnecting 
evices") for the trailing cables on a continuous mining machine and a shuttJ 
ar were not properly tagged, or otherwise identified, to correspond with the 
eceptacles at the mine section's power center. The citation alleged a viols 
ion of 30 C.F.R, § 75.601, which provides in relevant part: 

Disconnecting devices used to disconnect power from 
trailing cables shall be plainly marked and identi- 
fied and such devices shall be equipped or designed 
in such a manner that it can be determined by visual 
observation that the power is disconnected, 

t the time that the citation was issued, there were three pieces of mining 
qulpment in the mine section — the cited continuous raining machine and 
huttle car, as well as a second shuttle car. The trailing cable plug to 
he second shuttle car was properly identified. 

In finding the violation to be significant and substantial the Judge 
tated, "The hazard resulting from the violation is that someone could con- 
act an energized cable thinking it was disconnected, or could inadvertently 
lug in the wrong cable." 5 FMSHRC at 1731. The judge reasoned that 
Ithough the trailing cable plugs to the continuous mining machine and 
he shuttle car were "very different in size and appearance and could not 
e confused with one another," U the unmarked shuttle car trailing cable 
lug could be confused with the trailing cable of the other shuttle car 
hat was on the section when the citation was issued. In addition, 

he judge noted that although the power center into which the trailing 
ables are plugged has a keying system that physically prevents a plug 
rom being inserted into the wrong receptacle, "the keys are often taken 
ff the cables, and it is not known whether the keys were present on the 
ay the citation was Issued," 5 FMSHRC at 1731. 


argues only that the record does not support the judge's Implicit holding 
there was a reasonable likelihood of such an electrical Incident and resul 
injury occurring. National Gypsum , supra . We disagree. 

The electrical hazard is presented because a miner could mistake the 
unmarked shuttle car trailing cable plug for the plug of another shuttle 
car or for a similar looking plug of a different piece of equipment and 
Insert that plug into the power center. Inspector Newhouse described the 
hazard as the ” [pjossibllity of somebody coming In contact with the energl 
cables^ either through repair of a cable or whatever reason; somebody 
inadvertently plugging in the wrong cable." Tr. 57. The inspector des- 
cribed the scenario as follows; 

[S]ay you have the shuttle car; say there is 
electrical problems with it. An electrician comes in 
and he Is in a hurry and he gets in the cable. He just 
unplugs It because he has to check something. You know, 
somebody else may be fooling around with a fan cable, or 
whatever; and somebody is told to go up and put the power 
on. They see that cable and they plug It In. The man is 
in a hot circuit, 

Tr. 80. In fact, a fatal accident had occurred at the Cumberland Mine in 
January 1979, involving trailing cables. At that time two crews of mechan 
were working on two shuttle cars that were down for repairs on the same ml 
section. One of the mechanics was electrocuted when the crews mixed up th 
two trailing cables and a miner, believing that he was plugging in the rep 
shuttle car cable, plugged in the cable to the other (unrepaired) shuttle 
instead. The miner electrocuted was working on the bare power wires of tV 
cable that was plugged into the power center. 

As to the likelihood of such an occurrence, the Inspector stated, "It 
very probable it could occur with the number of cables and the number of 
power conductors in that mine ." Tr. 63 (emphasis added). V Moreover, as 


2J USSM argued that the events resulting in the January 1979 fatal accic 
could not reoccur because of the subsequent addition to the electrical sys 
of a device referred to as a "FEMCO" unit. Robert Bohack, a USSM safety 
engineer, testified that the FEMCO unit is a tamper-proof device that pre\ 
the by-passing of the trailing cable's ground continuity system (apparent] 
major cause of the January 1979 fatal accident) . Although Inspector Newht 
appeared to take issue with Bohack's testimony regarding the FEMCO unit, l 
judge made no specific finding on this point. Nevertheless, relying on tf 
testimony of Bohack, the judge stated, "If a break occurs in a power lead, 
the power would be cut by the ground continuity check. However, it is 


time that the citation was issued thus increasing the likelihood of a 
Lllng cable mlx-up. Inspector Newhouse Indicated that it would not be 
iual for two shuttle cars on the same mine section, to be down for 
lirs at the same time. He estimated that such an event could occur 
it twice a month. The Inspector also testified that a trailing cable 
-up could occur In the event of an emergency, such as a cable fire, 

:hat case, the Inspector stated, a miner would not have enough time 
ietermine to which piece of machinery the unmarked trailing cable plug 
)nged. 

USSM safety engineer Bohack testified that it was not reasonably likely 
; the trailing cable plug violation would result in an accident and injury 
stated, "1 thought that someone would have to go out of their way to cause 
Injury under the circumstances. They would really have to go out of their 
and I really don’t see how that could have happened with the ground con- 
lous checks on this system.*' Tr, 83, The operator argues that because 
r one of the two shuttle car plugs was unmarked, "a simple process of 
iiination" would enable a person to know the Identity of the cables, 
at 3, We cannot agree with this argument or with the further contention 
someone mixed up the plugs, they [slcl [would] obviously not [have been] 
irested in taking elementary steps to identify what they were working with 
presumably would [have] lgnore[d] the tag had it been there," Br, at 4, 
j argument Ignores the reality, demonstrated by the accident in 1979, that 
srs in a hurry may easily fail to verify which cable is which unless all 
Les are "plainly marked." 

In addition, Bohack did not effectively dispute the Inspector's testlmon 
: the keying system used at the mine to prevent the trailing cable plugs 
a being inserted into other than their assigned receptacle was relatively 
illable. Inspector Newhouse questioned the reliability of that keying 
iem, noting that it was not uncommon for miners at the Cumberland Mine 
lodlfy the system when a receptacle is needed. He described the possi- 
Lty of such an occurrence as being "highly possible" and "probable.” 

77. Although USSM safety engineer Bohack testified that it is "more 
ily" that the key will be on the plug, he also testified that "it's 
ilble for the key to be taken off." Tr. 87. Neither the MSHA inspec- 
nor the company safety engineer was able to recall whether the cited 
Lllng cable plugs were equipped with keys when the citation was Issued, 

In sum, we conclude that the record evidence provides substantial suppot 
the judge's finding that the trailing cable plug violation was slgnlflcan 
substantial. 

itlon No. 2012074 


MSHA Inspector Newhouse Issued this citation to USSM on August 9, 
upon observing an unsecured oxygen cylinder and an unsecured acetylene 


shaii be iocatea no ie»a uhbu xv 1 ~ , , 

and where the height of the coal seam permits, they shall 
be placed In an uptight posltloa and chained or otherwise 
secured assltist falling , [Emphasis added* ] 

Each of the unsecured gas cylinders weighed approximately 120 pounds 
gas cylinders had been used In repairing a continuous mining machine 
the previous, non-production, midnight shift and coal production on 
shift had not yet begun when the citation was issued. 

The issues before the Commission administrative law judge as tc 
citation were whether the violation was S&S and the penalty to be as 
The judge upheld the S&S designation, noting that the mine section v 
paring to begin a new shift and that the compressed gas cylinders cc 
been knocked over by a shuttle car, or other force, and could have i 
In the judge's view, "the valve could be broken or the cylinders rur 
releasing the compressed gas causing the cylinders to become as miss 
5 FMSHRC at 1732. 

The issue on review is whether the record supports the judge's 
holding that there was a reasonable likelihood that an accident, ant 
Injury, would occur involving the unsecured gas cyciinders. Again, 
not contend that any injury occurring would not be of a reasonably e 
nature. Although our task Is made more difficult by the brevity 
judge's discussion of the record and the basis for his decision, we 
that substantial evidence supports the judge's significant and subsi 
finding. 

The Inspector testified that shuttle cars making a left-hand ti 
the roadway where the gas cylinders were located into the nearby No, 
were likely to strike and to damage the unsecured cylinders. The si 
cars were described as being approximately 8 to 10 feet in width am 
18 feet in length. The Inspector testified, "By making a left-hand 
swinging in that direction, the back end of the buggy would have be* 
close proximity to these tanks." Tr. 165. The inspector added tha 
operator of an "off standard" shuttle car might not see the cylindei 
because he would be on the other aide of the car. In the inspector 
view, whether a shuttle car operator hit the cylinders "would really 
depend on how conscientious your operator is, how much confusion is 
Involved," and that such an event occurring was a "probable possibi! 
Tr . 17 A * 


5^/ To the extent that USSM's brief on review can be read as chaiii 
the judge's finding of a violation, the challenge is rejected. Fir; 
fact of a violation was conceded before the judge. 5 FMSHRC at 172 
Second, no issue as to the merits of the violation was raised in US 


houid they be struck by a shuttle car: breaking the nectc \ X » cne vat 
f the oxygen cylinder (the neck of the acetylene cylinder was recessed 
Id not pose this specific hazard); and puncturing the sides of eltlier o 
oth cylinders. The Inspector testified that should either the valve be 
roken off the oxygen cylinder or the cylinders* sides be punctured, the 
nsecured, compressed gas cylinders would be transformed into missiles 
hat could strike the miners working on the section or could strike the 
ection's power center and cause a flre- 

The USSM section foreman who accompanied Inspector Newhouse testifi 
hat when the shuttle cars made their left-hand turn from the roadway In 
he No. 3 entry, there would be an approximate clearance between the shu 
ar and the gas cylinders of 3 to 5 feet. Tlie operator also relies on t 
act that shuttle cars were not running on the mine section at the time 
itation was Issued and that the cylinders were In plastic bags awaiting 
hipment off the section. However, the section foreman "could not defin 
ay" when the cylinders were expected to be transported from the area, 
r. 186. He admitted that, "They were preparing to operate on the day 
hlft." Tr. 169. 

We cannot agree that the clearance of, at best, five feet l)etween a 
urnlng shuttle car and these unsecured cylinders la enough to disturb oi 
evlew the judge's conclusion that the violation was significant and eub- 
tantial. Driving habits and mining conditions are too variable. In 
ddltion, given the size of the shuttle cars that use the roadway, we an 
ot prepared to say that the record does not support the judge's concius: 
hat the cylinders could have ruptured. Thus, we hold that substantial 
vidence of record supports the Judge’s holding that an incident involvii 
he unsecured, compressed gas cylinders was reasonably likely to occur. 

Accordingly we affirm the judge's significant and substantial flndii 
s they relate to citations 2012065 and 2012074. USSM additionally argue* 
svlew that the sole appropriate penalty for a violation that is not slgi 
leant and substantial is §20. See 30 C.F.R. § 100,4 ("Determination of 
2 nalty; single penalty assessment.") Although it is unnecessary to rea* 
hat issue here, we recently have rejected that same argument in U.S. St* 
Inlng Co., Inc . , 6 FMSHRC 1148 (May 1984) , 



A.v/1. i.11 my 0^1 

Cement Division. Nat ional Gypsum Co.. .1 PMSHwr aL V 
^cur in finding the violations In this caarto L , 
substantial within the meaning of section lOA^dUM I 
30 U.S.C, § 814(d)(1), •^‘^^(cl)(l) c 
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Docket No. WEST 81-323-DM 


DECISION 


This case involves a complaint of discrimination filed by the Secretarj 
Labor with this independent Commission pursuant to the Federal Mine Safet 
d Health Act of 1977, 30 U.S.C. § 801 et seq . (1982), The complaint allej 
at the operator violated section 105(cTTiTof the Mine Act, 30 U.S.C. 
815(c)(1), in connection with three Incidents involving the complaining 
ner, Chester "Sam" Jenkins: (1) the posting on the mine bulletin board 
a letter that Jenkins had written; (2) the failure to reassign Jenkins 
work on a particular stope; and (3) the suspension of Jenkins without paj 
Commission administrative law judge dismissed the complaint in its entire: 
FMSHRC 489 (March 1983) (ALJ) . We subsequently granted petitions for dls- 
etionary review filed by both Jenkins and the Secretary of Labor and 
ard oral argument. We affirm the Judge in part and reverse in part. We 
nclude that the suspension of Jenkins without pay violated the Mine Act, 
d remand so that the Judge may make an appropriate back pay award. 


I. 


In the middle of 1979, Jenkins began working for Day Mines at Its 
public Unit Mine, a gold and silver mine located near Republic, Washingtot 
y Mines operated the Republic Unit Mine during the relevant time period 
though Hecla-Day Mines Corporation (‘'Hecla-Day*^) took over Day Mines 
fore the case came to trial. The Republic Unit Mine is a contract mine 
rked by pairs of miners assigned to stopes, and Jenkins was a contract 
ner. Stopes are excavations from which ore is mined In a series of cuts 
lied steps. After completion of a raining cycle that Involves drilling, 
as ting, and removal of muck, miners are transferred to another area while 
e mined area is "back-filled" with sand. Thereafter, another mining cycl« 
y be initiated in the stope. 


assigned a higher fee rate. Jenkins testified that despite the pay 
difference, miners made more money working in larger stopes. Ron Short, 
the manager of the Republic Unit Mine and responsible for setting the 
incentive rates in the stopes, testified that miners made more money in 
the smaller stopes. 

On December 11, 1980, Jenkins finished a mining cycle in stope 4114, 
in which he had previously completed another mining cycle. On December 1 

1980, Jenkins and his partner, Don Vilardi, were assigned to work in stop' 
4222. Stope 4222 was a smaller stope than stope 4114 and therefore had a 
higher fee rate pat cubic foot of rock broken. 

On December 24, 1980, a miner died in an accident at the Republic 
Unit Mine. Concerned by the accident, on the following day Jenkins 
prepared a four-page letter to Keith Droste, the general manager, and 
W. M, Calhoun, the president of Day Mines. The letter described several 
alleged safety problems at the mine, Including misconduct on the part of 
some miners, Jenkins did not Immediately mail the letter. He later adde< 
to the letter a postscript signed by four other miners who stated their 
agreement with Jenkins. On December 29, 1980, the first working day 
following the fatality, a safety meeting was called by management of the 
mine. At that meeting Jenkins raised several of the same complaints 
regarding safety that he had included in his letter, Jenkins later mailer 
his letter, dated December 25, 1980, to Calhoun and Droste, Pet, Exh. 1, 
Droste responded to each of Jenkins* complaints in a letter that was 
received by Jenkins on January 14, 1981, Res. Exh, 2, 

On December 30, 1980, Jenkins put a notice on the mine bulletin 
board requesting nominations for a mine safety committee. This notice 
upset William Hamilton, the mine superintendent. The letter was quickly 
removed from the board. On January 2, 1981, Jenkins circulated a petltlo' 
among fellow miners concerning a cut-off of power to the main hoist on 
December 24, 1980, the day of the fatal accident. The power had been 
turned off for three hours, creating what Jenkins considered a safety 
problem. Jenkins had mentioned this problem in his December 25 letter 
and at the safety meeting on December 29, 1980. Forty-four miners 
signed Jenkins' petition concerning the cut-off of power. On January 7, 

1981, the petition was delivered to mine superintendent Hamilton. 

On January 7, 1981, Ron Short, the mine manager, spoke with Jenkins 
and his partner Vilardi in the mine office. Several times Short asked 
whether Jenkins and Vilardi, who had also signed Jenkins* December 25 
letter, had any objection to the posting of the letter on the mine 
bulletin board. Neither Jenkins nor Vilardi objected, and Short posted 
the letter. After the posting of the letter, a miner threatened Jenkins 
with bodily harm. Another miner, David Hamilton, the son of the mine 
superintendent, accused Jenkins, in the presence of others, of being an 

* . ^ 1 A < « _ 1_ ^ . i 4 A 


aarasement ana vanaaiism a-c tne mine, inese acts mciuuea line piacing 
&f human waste and otheir substances In Jenkins’ boots and other articles 
of his clothing, the pouring of drill oil over his lunch bucket, and the 
setting up of a suggestion box asking for "ways to get rid of Sam." On 
July 23, 1981, Short posted a memorandum on the mine bulletin board 
threatening employees with discipline, up to and including discharge, 
for involvement in acts of harassment or vandalism, Short also instructed 
the two shift foremen to have meetings with miners to advise them that 
they would be disciplined for such acts. The shift foremen testified that 
they had such meetings. 

Following the evidentiary hearing in this case, the Commission's 
administrative law judge issued a decision dismissing the discrimination 
complaint in its entirety. The Judge first examined Short's posting of 
Jenkins' December 25 letter, which included among its complaints references 
to misconduct by other miners. Jenkins argued that management's purpose 
in posting the letter was to identify him as a troublemaker. Jenkins 
asserted that the foreseeable and intended effect of the posting was to 
expose him to the hostility of other miners. Hecla-Day pointed out that 
Short had asked Jenkins several times whether he objected to the letter 
being posted and that Jenkins had raised no objection, Hecla-Day argued 
that management had a legitimate business justification for posting the 
letter — Short was concerned over serious allegations in the letter of 
alcohol use at the mine and believed he would discover whether there was 
any truth to them by having the Letter posted. The judge found Short's 
explanation for posting the letter credible. The judge concluded, "{T}he 
evidence does not support the contention by Jenkins that posting the 
letter was intended to be a discriminatory act against him and such 
allegation is rejected." 5 FMSRRC at 499. 

The judge next examined whether the failure to reassign Jenkins to 
stope 4114 when it became available again In January 1981 was discriminator’ 
Jenkins argued that it had been the usual practice In the mine to return thi 
same mining crew to the stope they had previously worked when the sand-fill 
operation was completed and the stope was ready for another mining cycle. 
Hecla-Day contended that stope assignments were not rigid, and that Jenkins 
assignment was made In accordance with the mine's existing policies. The 
judge found that a miner was not necessarily entitled to be returned to a 
stope in which he had previously worked. He also found that because Jenkim 
was not finished raining in stope 4222 when stope 4114 became available agai: 
and other miners were available at that time to work in stope 4114, the 
assignment of the other mining team to stope 4114 accorded with the operate 
normal business policies. The judge concluded that neither adverse action 
discrimination had occurred in connection with the stope assignments. 

With regard to Jenkins' suspension without pay in February 1981, the 
judge found that Jenkins had engaged in protected activity prior to his 
suspension and that the suspension was motivated in part by his protected 


juage aeniea cne motion, ne aiiowea cne incroaucrion or eviaence concerning 
the events of July and August, The judge concluded, "I find that the evi- 
dence falls to show that {the operator) was involved directly or Indirectly 
in any of the acts of vandalism or harassment . . . inflicted on Jenkins 
following the filing of his complaint of discrimination," 5 FMSHRC at 504, 
The judge thus dismissed the discrimination complaint, 

Jenkins' petition for discretionary review raises several assignments 
of error. His main contention is that the operator discriminated against 
him by posting his December 25 letter, by falling to reassign him to stope 
4114 in January 1981, and by indefinitely suspending him without pay on 
February 4, 1981, Jenkins also asserts that the Judge erred In certain 
evidentiary rulings and in refusing to allow amendment of hia complaint to 
include the acts of harassment against him in July and August 1981, On 
review the Secretary contends only that Jenkins' suspension without pay was 
discriminatory, We conclude that the suspension without pay violated the 
Mine Act, but reject Jenkins' other assertions of error. 


II. 


In order to establish a prima facie case of discrimination under 
section 105(c) of the Mine Act, a complaining miner bears the burden of 
production and proof to establish (1) that he engaged in protected activity 
and (2) that the adverse action complained of was motivated in any part by 
that activity. Secretary on behalf of Pasula v. Consolidation Coal Co ., 

2 FMSHRC 2786, 2797-2800 (October 1980), rev'd on other grounds sub nom . 
Consolidation Coal Co , v. Marshall , 663 F. 2d 1211 (3d Cir, 1981); and 
Secretary on behalf of Robinette v. United Castle Coal Co ., 3 FMSHRC 803, 
817-18 (April 1981) . The operator may rebut the prima facie case by show- 
ing either that no protected activity occurred or that the adverse action 
was in no part motivated by protected activity. If an operator cannot 
rebut the prima facie case in this manner it may nevertheless affirmatively 
defend by proving that (1) it was also motivated by the miner’s unprotected 
activities, and (2) it would have taken the adverse action in any event for 
the unprotected activities alone. The operator bears the burden of proof 
with regard to the affirmative defense. Haro v. Magma Copper Co , , 4 FMSHRC 
1935, 1936-38 (November 1982). The ultimate burden of persuasion does not 
shift from the complainant. Robinette , 3 FMSHRC at 818 n. 20. See also 
Boich V. FMSHRC, 719 F.2d 194, 195-96 (6th Cir. 1983); and Donovan v. Staf f< 
Constr. Co., 732 F.2d 954, 958-59 (D,C. Cir. 1984) (specifically approving 
the Commission's Paaula-Robinette test). The Supreme Court has approved 
the National Labor Relations Board's virtually identical analysis for 
discrimination cases arising under the National Labor Relations Act, 

NLRB V. Transportati on Management Corp ., U.S. , 76 L.Ed, 2d 667 

(1983). 



included his conununication of safety complaints to management in his 
December 25 letter, his circulation of the petition in January complain! 
of the cut“Off of power to the main hoist, his efforts to elect miners' 
representatives and to serve as one himself, and his voicing of safety 
complaints at the meetings conducted at the mine on December 29, 1980, 
and February 2, 1981. The crucial issue in this case Is whether manage- 
ment took adverse actions against Jenkins because of his protected 
activities. We turn first to the posting of his December 25 letter and 
the January stope assignments. 

The posting of Jenkins* December 25 letter 

The judge ultimately found that Short's posting of Jenkins* letter 
was not a "discriminatory act." 5 FMSHRC at 499. The judge rested his 
dismissal of this portion of Jenkins’ discrimination complaint on his 
crediting of Short's testimony concerning the business reasons for the 
posting. 5 FMSHRC at 498-99. Although the judge did not explicitly 
phrase his conclusion in terms of the Pasula-Roblnette framework, it is 
apparent from his ultimate findings that he determined that Jenkins did 
not prove the second element of a prlma facie case and therefore failed 
to establish a prlma facie case. We agree. J^/ 

A showing that an adverse action occurred is a component of the 
second element of a prlma facie case. In general, an adverse action 
is an act of commission or omission by the operator subjecting the 
affected miner to discipline or a detriment in his employment 


T7 Certain aspects of the judge’s legal analysis of the letter-posting 
issue require clarification, although they do not affect his correct 
determination that Jenkins failed to establish a prlma facie case. Cf ♦ 
Secretary on behalf of Bush v. Union Carbide Corp . , 5 FMSHRC 993, 996-9't 
n, 6 (June 1983). When viewed in the Pasula-Roblnette context, the judg 
ultimate finding that the posting was not a discriminatory act can only 
mean that he concluded there was no_ improper intent behind the posting. 
This reading of the judge’s decision is reinforced by his summary of cor 
elusions in which he stated, "Jenkins has failed to establish a case of 
discriminatory conduct ... in regards to (the] posting.,,," 5 FMSHRC 
at 309. Thus, in light of the judge's ultimate findings, we Interpret 
his comment that Short's posting was, in part, "motivated" by Jenkins* 
protected activity (5 FMSHRC at 498) as a recognition that Jenkins* 
protected writing of the letter was a necessary precondition to its 
posting. We reject any suggestion that partially discriminatory 
motivation was present as being inconsistent both with the judge's 
ultimate findings and conclusions, and with our own determinations on 
review. 


motivated. Here, however, the posting of Jenkins' letter was not a 
self-evident form of adverse action, like discharge or suspension. 
Therefore, we must examine closely the surrounding circumstances to det 
mine the nature of this action. 

Hecla-Day's explanation that the letter was posted in an effort tc 
uncover the truth concerning Jenkins' allegations is credible. Jenkins 
sent this letter to management in the aftemiath of a fatal accident. 1 
letter leveled a number of serious safety complaints, for example, that 
drinking by some miners was a major problem at the mine and had been a 
contributing factor in the accident. 2J As the judge found, there is 
every indication on this record that mine management was concerned by 
Jenkins* charges and was determined, in good faith, to ascertain 
whether they had any basis. 

In a letter dated January 5, 1981, General Manager Droste acknow- 
ledged receipt of Jenkins* letter and stated: 

The observations and accusations contained therein 
are of a most serious nature. I have informed 
Mr. Calhoun [the president of Day Mines], and am 
hereby advising you, that all items mentioned by 
you will be investigated and will be treated in 
a written response to you. 

Res. Exh. 1. Management subsequently undertook an investigation of 
Jenkins' complaints. The investigation resulted in Droste's detailed 
letter of January 14, 1981, responding to and denying Jenkins' charges. 

While this internal Investigation was going on. Short met with Jen 
and Vilardi on January 7, 1981, to seek their permission to post the le 
Short testified that he asked for their permission several times, and t 
neither Jenkins nor Vilardi raised any objection to the posting. The j 
specifically credited Short's testimony explaining his reasons for the 

Well, in reading the letter, of course, it brought 
out a lot of questions to my mind. Being In my 
position, I am aware that not everyone is going to 


2/ This case does not require us to develop a more detailed inventory 
of what is covered by the term adverse action. We recognize that dis- 
crimination may manifest itself in subtle or Indirect forms of adverse 
action. See generally Moses v. Whitley Development Corp . . 4 FMSHRC 
1475, 1478 (August 1982) . We also borrow the apt words of the Court of 
Claims, writing in a related context, that an adverse action "does not 
mean any action which an employee does not like." Fuclk v. United Stat 
a'iS IflflQ. IflQfi Cl. 19811. Determinations as to whether an 
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cue UOUI IICIUp lUCilp C 

may be some truth to parts of it. I didn't actually 
believe that there was, but I felt that I had to find 
out If these allegations were true. I felt that by 
posting the letter that I would find out one or two 
things; either there was some truth to it and a group 
of miners, either who signed the letter or who also 
agreed with Sam and did not sign the letter, would 
come forth to me on posting the letter and say, "yeah, 
this Is true," or I would get a negative response in 
the sense that no one would come forward and that this 
would also indicate to me that there was no truth to 
what he was saying. 

Tr. 214-15. Short further testified that if Jenkins had not agree 
posting the letter, he would not have done so. Short stated that 
not threatened Jenkins and that their meeting was conducted withou 
animosity. 

In attacking the judge's crediting of this testimony, Jenkins 
that the foreseeable and Intended consequence of the posting was t 
him to the hostility of other miners— and, presumably, to subject 
intolerable working conditions. The posting of Jenkins' letter dl 
an angry and threatening response by other miners. However, prior 
posting, Jenkins had secured the signatures of four other miners t 
letter, had raised some of the same complaints at the December 29, 
safety meeting, and had circulated a petition signed by 44 miners 
plaining of the power cut-off to the main hoist, a subject also me 
In his letter. Therefore, there was demonstrated support among ot 
miners for at least some of Jenkins' complaints. We are not persv 
on this record that when Jenkins agreed to the posting, the forese 
and unavoidable consequence— In either his contemplation or that c 
management — was the arousal of widespread antipathy towards Jenklt 
Furthermore, as the Judge emphasized, "These acts by Jenkins indi( 
an attempt on his part to publish his views as to what he considei 
was wrong at the Republic Unit (Mine)," 5 FMSHRC at 499. 

In summary, the judge credited Short's testimony that he posi 
letter with Jenkins' uncoerced consent solely for legitimate busit 
reasons. Jenkins has not persuaded us on review to upset this cr< 
resolution. In view of the foregoing considerations, we cannot ti 
poBting as an adverse action or a form of discrimination motlvate< 
part by Jenkins' protected activity. We therefore conclude that j 
evidence supports the judge's dismissal of this aspect of Jenkins 

The January stope assignments 


The judge's findings and credibility resolutions on this Issi 



egardlng the stope assignment, Hecla-Day affirmatively defended against 
rima facie case. 

The judge carefully reviewed the conflicting evidence on how stope 
sslgnments were made. He found that there was not an existing policy 
t the mine that expressly guaranteed permanent stope asslgninents to 
iners. He also determined that the reason Jenkins was not reassigned 
0 stope 4114 was that he and his partner were not finished mining In 
tope 4222 when the assignment needed to be made, and another crew was 
vailable. The judge stated: 

I find that the weight of the evidence supports [the 
operator's] contention that their actions In this 
instance were motivated by the time schedules as to 
the availability of miners and stopes and the require- 
ments for continued production in the mine, Stope 
4114 became available for mining on January 23» 1981 
and Jenkins was not finished in 4222 until February 17, 

1981 which would cause measurable loss of production 
if the stope was to remain Idle during that time. 

FMSHRC at 501. 

The judge baaed these findings on his resolutions of conflicting 
vldence. He specifically credited the testimony of Short that productic 
eeds and the availability of miners were key factors to be weighed in 
aklng stope assignments. Short’s testimony was corroborated by that of 
wo experienced shift bosses. The judge also found reliable a detailed 
1-page list of stope assignments over time (Res. Exh« 7), which bore 
ut Short's testimony that miners did not have entitlements to permanent 
sslgnments In any particular stope. 

Substantial evidence clearly supports the Judge's determination that 
eassignraent of miners to stopes they had previously worked was not 
uaranteed, and that production needs and the availability of miners were 
verridlng factors in making the assignments. We have carefully reviewed 
he record and discern no reason to disturb the judge's findings. We aff 
is conclusion that the failure to reassign Jenkins was based solely on 
egltlmate business reasons In accord with existing policies. We also ag 
hat even had management's actions been tainted in part by discriminatory 
nimus, the same assignments would have been made In any event for these 
uslness reasons alone. 

The suspension of Jenkins without pay 

When Jenkins was Initially suspended for an Indefinite period on 
eburary 4, 1981, considerable turmoil had arisen at the mine centering 


The evidence also shows there was animus on. the part 
of Day Mines ‘s management towards Jenkins because of 
these activities which caused tension amongst the 
miners, was disruptive to the operation of the mine . 
and reflected badly upon supervisors . From all of 
these circumstances, I conclude that Jenkins has 
established, by a preponderance of the evidence, a 
JEEiSi case under the test set forth by the 
Commission In Pasula-Robinette, supra . 


judge's conclusion that management 
suspended Jenkins without pay because of his protected activitv *nn tha 


that the adverse action IJSIiid have\een takfn^ra ® showing 

considerations based on the miner's nrotent^J ^ wholly apart froi 

we find no evidence that Jenkins ensLed As discussed bel( 

less drastic alternatives were avallablf It also appears th< 

situation. We cannot conclude thaJ^SJ! to management for handling the 
would have been suspended without pay, ^ ^ protected activities Jenkins 

of Jenklns'^pJotecteracUvitier concern was on the 

miner s exercise of protected act^w^^■v * actions themselves. A 

ev'en dlsrupt^^^^ always prove popular and may 

subjected to discipline merely blcauH « miners could be 

no 

pooled 

V ~ Ih, ...r r- — - ’ ''“h thn 

>0 Wrt aJJf Jk™ “ nbooluilS '“““'■nnlon of co»: 

that M operator ra7nof PnP llabtllt“to tTO*d°“®'' 

PloJgo to tefreln^J " • “"dltloo a nlnet's contllea “ ““"Phnnlne 

“'“vltioa Protacted by rte “ 


Jenkins’ other assertions of error lack merit and do not require 
extended comment, Jenkins argues that the judge erred in refusing to 
allow amendment of the discrimination complaint to Include the acts of 
harassment against him in July and August 1981. The Judge nevertheless 
allowed the introduction of evidence on this subject, and thus afforded 
Jenkins the opportunity to be heard on these issues. The judge found 
that the operator had not been Involved in these acts, and had taken st6 
to stop them. These findings are supported by substantial evidence and 
affirm them. We have reviewed Jenkins * remaining evidentiary objectionf 
and conclude that the judge committed no legal error or abuse of dlscret 
in his evidentiary rulings. 


III. 


For the foregoing reasons, we affirm the judge in all respects 
except for his conclusion that the suspension without pay did not 
violate the Mine Act. On that issue, we reverse and remand so that 
the Judge may make an appropriate and expeditious back pay award. 



L. Clair Nelson, Commissioner 
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DECISION 


This civil penalty proceeding arising under the Federal Mine Safety 
Health Act of 1977, 30 U.S.C. § 801 et seq . (1982), presents Issues 
alvlng longwall mining operations. A Commission administrative law 
ge found that the cited condition, missing bolts in longwall roof 
port units, constituted a violation of 30 C.P.R. § 57.9-2. "U We 
cited the petition for discretionary review filed by the operator, 

Led Chemical Corporation ("Allied*'). We conclude that substantial 
lence supports the judge's decision and, accordingly, we affirm. 

At its Alchem Trona Mine, located near Green River, Wyoming, Allied 
Loys a longwall mining unit. Mining is conducted in longwall panel 
cies some 400 feet in width and considerably greater in length. The 
Led longwall mining machine consists of a cutting device known as a 
arer, a face conveyor on which the shearer rides, and a line of large 
E support units called chocks. The chocks are located behind the 
2 conveyor. Each chock is composed of an overhead canopy placed 
actly against the mine roof, a hydraulic ram at the base of the unit, 
hydraulic legs (or jacks) between the base and canopy. The legs, 
coxlmately six inches in diameter, support the canopy and are used to 
se or lower the canopy. The canopy is hinged in the middle, with a 
ge back portion and two parallel front arms. One leg supports each 
the front arms of the canopy and four legs support the back portion 
the canopy. 


section 57.9-2 provides: 

Mandatory . Equipment defects affecting safety shall be 
corrected before the equipment is used. 


uuixiig LHC cALicicLiuu ptucess, cnB snearer makes continuous lateral 
passes across the raining face to cut the trona ore. The ore is deposited 
in the face conveyor below the shearer and transported by the conveyor 
belt away from the face. As the shearer makes cuts at the face, the 
chocks are moved forward by the hydraulic rams to support the newly 
created roof. A 400-foot face requires some 125 chocks for roof support, 
^en all the chock units are side-by-side, parallel to the face, they 
form a continuous chock line. As mining progresses and the chock line 
is snaked forward, the roof is allowed to collapse behind the chocks. 


L. proceeding are made of soft 

Tillt approximately 

through each chock leg. The 

attachment point is near the top of the leg just below a two to three- 
inch cup in the canopy in which the leg is positioned The bolt is not 
intended EO provide direct roof euppor?. BLanee of rte etressL 

Srit so.f po1nc°dnSnJ°lt°^ the bolt »ill ehnar 

functions; wevLun^ fh! "‘’"T'’ ‘wo important 

nspeoieli; wSrtL' «*.tvee* h 

proper position in the conopy cups when th^w’ holdiiig the lege in 
Hydraulic lines are attached tn Lr-h i ^ raised or lowered, 

is pieced. Ae dlLesed h“ow Ifthe Lrr/"" 'ha bolt 

the hydraulic lines could be torn off ^ ® twists due to a missing bolt, 

also demege nt destroy the hydt:nUe“p:c\L“rS:L tSf 1^'““"^ “““ 


1979, when lnspecSrs"from the 01*^**^?°*^ January 26, 

Health Administration ("MSHA"^ rnnH^ Labor's Mine Safety and 

the Allied mine P^rs^ant o sectJof?Oi?i? "“f inspection of 
§ 813(1). The iLpectors LLrMnL ^0 U.S.C. 

wall miner was located contained the long- 

cable standards and issued an order methane in excess of appll- 

mlning area. On January 29, 1979 MSHA miners from the longwall 

inspection of the longwall area. ’duJw ^^00 an abatement 

the inspectors walked down the chnnV 7?® *'^®/°arse of this inspection, 
from legs on chocks No. 105 Ind 106^ III of missing 

e violation of section S 7 ^q inspectors issued a 
that tlie absence of the bolts ^ 57,9-2. The citation stated 

under these chocks." On the create a hazard to persons workine 

inspector asserted ‘ that^S^issr^Tf ® "Inspector ' s‘'s?a^ent''°’'Se® 

-ir " » nreS-- 


The record reflects nn A-t 


the standards in section 57.9 are grouped under the heading "Loading, 
hauling, dumping" — subjects that do not pertain to roof support. The 
judge rejected this argument, relying bn canons of construction, the 
general purpose and structure of the Part 57 regulations, and the plain 
language of the standard itself. 4 FMSHRC at 507-08. Applying the' 
elements of the standard to the evidence, the judge found that the 
missing bolts were "equipment defects affecting safety," and that, 
within the meaning of the standard, the defects had not been corrected 
before the equipment was used. 4 FMSHRC at 505-06, 508. Finally, the 
judge rejected Allied's defense that the chocks were being repaired at 
the time the withdrawal order was Issued on January 26. 4 FMSHRC at 

506. Ij 

In urging reversal. Allied repeats the arguments it raised below: 
that the cited standard does not apply to its longwall roof support 
equipment, that the various elements of the standard necessary to a 
finding of violation are not satisfied by the evidence, and that the 
bolts were In the process of being replaced when the withdrawal order 
was issued on January 26. These arguments are rejected. 

We turn first to the coverage of the standard. Allied asserts that 
the heading of 30 C.F.R. § 57.9 — "Loading, hauling, dumping" — bars 
application of section 57.9-2 in the longwall roof support context. 
However, it is evident from the structure and the content of Part 57, 
Safety and Health Standards — Metal and Nonmetal Underground Mines, 
that the headings used in that Part are designed for organizational con- 
venience to supply short-hand characterizations of the general subject 
matter involved in the standards. The only stated limitations on the 
scope of the standards contained in Part 57 are distinctions between 
those standards applicable to underground operations, those applicable 
to surface operations of underground mines, and those applicable to both 
areas of operation. The plain words of section 57.9-2 broadly refer to 
the correction of "equipment defects" without any limitations as to the 
types of equipment covered. While headings may sometimes provide an 
intrinsic aid to construction, they do not control over the plain 
words of a legislative text. In cases of conflict, precedence must be 


2J The judge vacated the three electrical citations based on his 
finding that an Allied electrician was repairing the cited switch box 
when the withdrawal order was issued. The Secretary of Labor has not 
sought review of this aspect of the judge's decision. 


See. for example, Brothernood Kaii roaa Trainmen v. oaxcimore a unio kr . 
331 TJ.S. 519, 528-29 (1947); U.S. v. Roemer , 514 F.2d 1377, 1380 (2d 
Clr. 1975); 2A C.D. Sands, Sutherland Statutory Construction § 47.14 
(pp. 93-97) <4th ed. 1973). 

Moreover, we are not persuaded that any conflict exists between the 
heading of aectlon 57.9 and the body of section 57.9-2 as applied to 
the distinctive longwall operations Involved in this case. The cited 
longwall unit is a single integrated equipment system. The chocks are 
an integral and essential component of the longwall unit, which is 
primarily used to cut ore and to load and transport it away from the 
face. These latter functions are within the scope of the heading of 
section 57.9, and they cannot be performed without the roof support 
integrally provided by the chocks. For the foregoing reasons, we conclud' 
that section 57.9-2 was properly applied to the chock components of 
the Allied longwall unit. 

The major issues regarding the judge's findings that Allied violated 
section 57.9-2 mirror the elements of the standard: (1) whether the 
missing bolts constituted an "equipment defect"; (2) if so, whether this 
defect was one "affecting safety"; and (3) whether the operator failed 
to correct the defect before the equipment was used. 

Allied does not directly press an "equipment defect" argument on 
review, although some of its contentions imply that no defect was 
present. In both ordinary and mining industry usage, a "defect" is a 
fault, a deficiency, or a condition, impairing the usefulness of an 
object or a part. Webster's Third New International Dictionary 
(Unabridged) 591 (1971); U.S. Department of Interior, Bureau of Mines, 

A Dictionary of Mining. Mineral, and Related Terms 307 (1968) . Sub- 
stantial evidence supports the judge's finding that the utility of a 
chock is impaired by the absence of a leg bolt. The chock's function as 
a means of roof support depends in part upon the successful operation of 
the legs that support and raise and lower the canopy. Each leg includes 
a bolt at the top to hold and guide the leg in the canopy cup. The 
record is replete with evidence that without the bolt the leg may twist 
excessively, resulting in damage to the hydraulic hoses attached to the 
leg of to the hydraulic packing inside the leg. A missing bolt may also 
be a causal factor in a leg coming completely out of a canopy cup. In 
either case, the chock would not perform its roof support function as 
effectively and, ultimately, the bolt would have to be replaced. Thus, 
the absence of a bolt is an "equipment defect" within the meaning of 
section 57.9-2. 2/ 


3/ In reaching this result, we do not approve the judge's statement 
that an equipment defect automatically arises "when equipment is not 
maintained in the manner in which it is received from the manufacturer." 


iimicea, Axcnougn cnxfj case aoes not require us to describe the minima 
effect on safety cognizable under the standard, it is clear that the 
standard has a wide reach. The safety effect of an uncorrected equip- 
ment defect need not be major or immediate to come within that reach. 

Substantial evidence supports the judge's finding that the missing 
bolts affected safety. j4/ There is no dispute on this record that 
without the bolts legs could twist excessively, severing the attached 
hydraulic hoses or damaging the internal hydraulic packing. The in- 
spectors involved in issuance of the citation credibly testified that 
any such failure in the integrity of the hydraulic support system could 
cause a loss of hydraulic pressure in the affected legs and a consequen 
and unintended drop of the canopy or one of its hinged portions. The 
area along the chock line under the front canopy arms was a travelway 
used by miners. A drop of any portion of the extremely heavy canopy 
could pose a hazard to miners in the area. An unintended lowering of 
the canopy would also lessen the continuity of the available roof 
support and could increase the risk of roof falls. 

Allied argues that in the event of damage to hydraulic lines or 
packing, hydraulic pressure in the affected legs normally would be 
maintained by safety stop valves in the equipment. We are not persuade 
As the judge found (4 FMSHRC at 505), if the stop valves were activated 
the affected chocks would have to be "bled off" and the canopies lowere 
In turn, the lowering of the canopies could adversely affect the safety 
of the roof support. 

As noted below (n.4), it is not clear which legs on chocks No. 105 
and 106 were lacking bolts. Allied argues that, as to the rear portion 
of eath canopy, all four legs and the stop valve system would have to 
fail before any lowering in the rear of the canopy occurred. While we 
agree that the immediacy of the effect is greater if one of the single 


V We note that the record does not clearly indicate which legs on 
chocks No. 105 and 106 were lacking bolts. Because there was testimony 
that the front arms of the chocks in question were tipped down at the 
time of the citation (Tr. 119), it appears that one of the front legs o 
each chock was involved. However, as discussed in the text, our decisi 
would be the same regardless of which legs were Involved. 


failure occurring in the affected chock unit is increased. Alliec 
correctly points out that because of the stresses under which the 
equipment operates these soft steel bolts are designed, and are ej 
to shear off. However, this design feature does not relieve Alli< 
the duty continually to maintain the chocks with a full compleraeni 
Inserted bolts. Furthermore, a missing bolt may also cause the le 
chock to fail to reset In the canopy cup during movement of the cl 
canopy, Should this happen, the canopy would be compromised and i 
support could be adversely affected. In this case, the judge cre( 
the testimony of the MSHA inspector that the citation was issued, 
part, because one of the legs was out of the canopy cup at the tit 
FMSHRC at 505. 

The judge also rejected Allied's argument that a violation d: 
occur because there was no evidence that the bolts were missing ^ 
the chock line was put in use, the chock line was pre-shift inspei 
and the bolts were supposed to be replaced every eight hours. In 
evaluating Allied's contentions, the unique features of the longw. 
roof support system must be taken into account. As Allied recogn 
the chocks are in use continuously from the time they are raised 
support the roof, Petition for Discretionary Review 17. Even if 
longwail miner is de-energlzed and the shearer is not operating, 
hydraulic chocks still support the roof. The record indicates th 
chocks were supporting the roof on January 26 when the withdrawal 
was Issued. 

In Ideal Basic Industries, Cement Division , 3 FMSHRC 843 (Ap 
we held that use of a piece of equipment containing a defective c 
capable of being operated and which, if operated, could affect sa 
constituted a violation of 30 C.F.R. § 56.9-2, the identical safe 
standard for sand and gravel mining operations. 3 FMSHRC at 844- 
Solar Fuel Company , 3 FMSHRC 1384 (June 1981) , we held that elect 
equipment in impermissible condition and habitually used or inten 
use inby the last open crosscut could be cited for violation of 3 
C.F.R. § 75.503, even if the equipment was located outby the last 
crosscut at the time of citation. 3 FMSHRC at 1385-86. In both 
we interpreted the standards in light of their broad purposes. T 
result was to assure greater safety in equipment use. 

A similar application of the standard cited in this case is 
Defects affecting safety in equipment continuously in operation, 
those occurring during the course of operation, must be corrected 
the equipment is used any further. The contrary approach urged fc 
Allied could result in such defects not being repaired for substa 
periods of time, thus needlessly Increasing safety risks. 


actually repairing the condition. The Allied longwall supervisor 
testified that "he could not remember" the name of the panel mechanic h 
claimed to have assigned January 26 to Inspect the chocks. Tr. 193. 

The judge credited the inspector's testimony that no tools were present 
and no one claimed maintenance was being done in the area of chocks No, 
105 and 106 on January 26. On review. Allied has not persuaded us that 
the judge erred in his credibility resolution or In his ultimate flndin 
on this issue. Moreover, we concur with the judge’s observation that 
assigning a miner to do work is not equivalent to having completed the 
work. 

Thus, we conclude that the missing bolts constituted an "equipment 
defect affecting safety" that was not corrected before use of the equip 
On the foregoing bases, we affirm the judge’s decision. 



5/ Commissioner Nelson did not participate in the consideration or 
disposition of this case. 


complete i.y separate c irtumbtance . wn3.ie criere may ivavt: a 

citable violation on the facts of this case, a question v/hich 
the record hero is insufficient to answer, any violation was not 
of the standard cited by the Secretary and relied upon by the 
majority . 

As acknowledged by the majority^ the chocks of Allied's 
longwall mining system '^function as a means of roof support/' 
Dec. at A. The fact that each of two separate chocks was miss*- 
ing one bolt from one unidentified leg allegedly created a roof 
control hazard. But the citation issued by the inspector and 
upheld by the majority alleges a violation of a standard re- 
lating to loading, hauHng and dumping, not to roof support. I 
cannot understand how this condition fits within the scope of 
the selected standard and would hold that the Secretary failed 
to prove a violation. 

The inspector cited a violation of 30 C.F.R. 57.9-'2. Subpart 
9 of Part 57 applies on its face to "Loading, hauling, dumping." 
While 1 agree with the general concept behind the majority's 
opinion that too much can be made of a statutory or regulatory 
heading, that principle is stretched too far here. If applied 
as the majority chooses, the cited standard becomes redundant 
with other standards in Part 57 and could well introduce a 
general'-duty concept to Mine Act enforcement. Such a result is 
inimical to the intent of the Act, the regulatory scheme of Part 
57, and the legislative history. 

It must first be noted that the Mine Act is a statute that 
provides for liability without fault, commonly called strict 
liability. Allied Products Co . v. FMSHRC , 666 F.2d 890, 893-894 
(5th Cir. 1982). Ignorance of a violative condition does not 
relieve an operator of liability although it may reduce an as- 
sessed penalty. Therefore, the entire scheme of 30 C.F.R. in 
general, and of Part 57 in particular, must be read in a manner 
that provides clear notice of which standards are applicable to 
various mining situations. 

The overall organization of the regulations attempts to do 
just this. Different Parts of 30 C.F.R. contain safety and 
health standards applying to metal and nonmetal open pit mines 
(Part 55); to .sand, gravel and crushed stone operations (Part 
56); to metal and nonmetal underground mines (Part 57); and to 
coal mines (Parts 70-90). Within each Part, different Subparts 
apply to different activities at those mines: Part 57 applies 
to metal and nonmetal underground mines and is divided into 
variovis Subparts for standards generally applicable to ground 

control. dr il lino, illiiTninafirirk 


Within each Subpart, the individual standards are further 
divided into sections containing those standards applicable to 
both surface and underground areas of underground mines, those 
applicable only to surface areas and those applicable only to 
underground areas. 

Nor was this organization accidental. Part 57 was promul- 
gated by the Secretary of the Interior on July 31, 1969. 34 

Fed. Reg. 12517. The preamble to that promulgation notes that 
one of Che changes made in the final standards from the earlier 
proposal was Che combination of certain related subparts. It 
also explains that Parts 55, 56 and 57 will have parallel organ- 
ization, stating (emphasis supplied): 

Sections which deal with a given subject will have identical 
decimal numbers in the three sets of regulations which deal 
with open pit mines, sand, gravel, and crushed stone opera- 
tions, and underground mines. Thus, the standards on drill- 
ing in the three sets of regulations will appear in Sections 
55.7, 56.7 and 57.7, respectively; and standards on materi- 
als handling and storage will appear in Sections 55.16, 

56 . 16 , and 57.16. 

By Che same token, it seems to me obvious that the ground con- 
trol standards found in subparts 55.3, 56.3, and 57.3 are those 
Co which a metal -nonmetal or sand and gravel operator should be 
able to look to determine whether its roof and ground control 
system complies with relevant federal requirements. 

In fact, 30 C.F.R. 57.3-22 states (emphasis supplied): 

Miners shall examine and test the base, face, and rib of 
their working places at the beginning of each shift and 
frequently thereafter. Supervisors shall examine the ground 
conditions during daily visits to insure that proper testing 
and ground control practices arc being followed. Loose 
ground shall be taken down or adequately supported before 
any other work is done. Ground conditions along haulageways 
and travelways shall be examined periodically and scaled or 
supported as necessary . 

If it is MSHA's position that the missing bolts rendered the 
chocks inadequate to support Che roof at Allied's trona mine, it 
could have issued a citation under this standard saying so. It 
makes no sense to try to bootstrap an alleged roof control de- 
ficiency into Che cited loading, hauling, and dumping standard. 


Furthermore, if Section 57.9-2 is given the broad interpre- 
tation that the majority uses, it would be redundant with a num- 
ber of analogous standards in other subparts of Part 57. For 
example, 30 C.F.R. 57.7-2, under the heading "Drilling," is 

standard cited in this case: "Equipment defects 
affecting safety shall be corrected before the equipment is 
used. If either standard were intended to be applicable to all 
equipment in underground metal and nonmetal mines, there would 
be no need for two identical standards. A number of additional 
tandards in Pan 57, although not containing hording idojtical 

would be obviated. ’ standards 


conclusion tha^ th^roof s^pJort'chSs^mirb"""^ ® 

;:s-j,;ntr:r^;ron„Tto ^ 

the face." Dec. at 4. However the ^^ansport it away from 

"'ining system is "to cut ore and 5^® purpose of any 
the face." in underground mines roof^""^ transport it away from 
this process and roof control • ’ ^ /^PPO’^t is essential to 
any underground mining cycle. The integral part of 

real, rather than only functional phys- 

lous components of a longwall ^v ie “^he var- 

a roof support chock into a pieS of TT*" transform 

a piece of haulage equipment. 

nr - 


Of equal importance the k j 

sL'J^ also converts that adopted 

standard, contrary to the exores! • . ^ general duty 

e Mine Act. House and Senate r •Congress in enacting 

general duty clause contained in th^^r^® explicitly removed a 
Act before passage. The Conference p version of the Mine 

rerence Report explained: 


required operators to fu^nLh Tf 
con it.ons fnee from recogi L h 

death or harm to miners and '"^^ards likely to cause 
tions and orders promuleatf^H ^^"’Ply with rules, regula- 
have permitted if" Act. Thil prov Lion 

sessment of civil penalties b^ed or Le as- 

“"^y- House amendmenrLd"n"'°'"''°"® g-' 

The conF d no general duty clause. 

conference snhe^,- 


Cong., 2d Sess., Legislative History of the Federal Mine Safety 
and Health Act of 1977 , at 1316-1317 (1978). The report further 
explained Congress’ belief that the imminent danger provision of 
Section 107(a), 30 U.S.C. 817(a), was sufficient to protect 
miners’ health and safety where dangers outside the scope of the 
specific standards existed. JA. The scheme adopted by Congress 
provides this protection to miners without a general duty clause 
that would subject operators to mandatory civil penalties for 
conditions which arc not prohibited by specific standards. 

By its decision, however, the majority introduces into the 
cited standard a ’’general duty" concept applicable well beyond 
loading, hauling and dumping. The decision ignores the nature 
of underground mining systems and turns identical or similar 
standards within other Subparts into surplusage. It ignores the 
clear legislative history declining to adopt a general duty 
concept. It also ignores the relevant roof control standard 
which is applicable. 

I dissent. 
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DECISION 


The issue in this civil penalty case is whether a cited 
violation o£ a regulation relating to permissible electric 
equipment was properly designated ’^signif ican t and substantial,** 
as that term is used in the Federal Mine Safety and Healtl) Act 
of 1977 , 30 U.S.C. § 801 et (1982) (’*Mine Act"). 

The case involves a violation of mandatory safety standard 
30 C.F.R. § 75.503, which requires coal mine operators to *'inain“ 
tain in permissible condition all electric face equipment re*- 
quired ... to be permissible . . i./ Here, one of four 

bolts required to attach the lens to the headlight assembly of n 
shuttle car was loose, compromising the explosion-proof nature 
of the headlight compartment. In a civil penalty proceeding 
before an administrative law judge of this independent Com- 
mission, U. S. Steel Mining Co. ("M.S. Steel Mining**) conceded 
that it had violated the standard, but argued that the violation 
should not have been designated significant and substantial 
under the Commission's decision in Cement Division, National 
Gypsum Co . , 3 FMSHRC 822 (April 1981). 


At the hearing before the judge, the MSHA inspector who 
issued the citation was the only witness to testify about the 
violation in this case. He explained that he had issued the 
citation at 10:30 a.m. on January 4, 1982. Shortly before, at 
9:20 a.m., the inspector had also issued a citation for excess- 
ive coal accumulations in an entry and crosscut about 320 feet 


J^/ Relevant permissibil ity standards are set forth in 30 C.F.R. 
Part 18, including § 18.46(a), requiring chat headlights “'be 
constructed as exolosion-nroof enclosures.'* '*Exd Ins -i F 



had stopped mining activities in order to clean up the cited 
accumulation. 2/ The cleanup was still in progress when th 
inspector issued the shuttle car citation. 

The MSHA inspector testified that the purpose of requiri 
that headlights "be constructed as explosion-proof enclosure 
30 C.F.R. l8.A6(a), is to ensure that any ignition that may 
occur inside the headlight will not escape into the mine atn 
phere. He explained that the atmosphere inside the enclosur 
expands and contracts as the headlight is turned on and off. 
When the headlight is turned off, the atmosphere inside the 
enclosure cools, contracting and drawing in outside air whic 
may contain methane. Sparks in the headlight compartment cc 
cause a methane ignition inside the compartment. The inspec 
testified that, if such an ignition occurred, '^(w]ith tlie or 
bolt loose like that, the pressures that are built up, you c 
have distortion or even breakage of some of the other bolts 
would allow the flame from an ignition inside the compartmer 
escape to the outside atmosphere." Tr. 81. In that event, 
larger explosion could then occur, injuring or killing the 
shuttle car operator or any other nearby miners. 

The inspector testified that he designated the violatioi 
significant and substantial because he believed chat an ex- 
plosion of this type was "a reasonable thing that could hapi 
He noted that an explosion "in either Colorado or Utah" thai 
recently killed 15 people "was directly attributed to an op( 
ing" in a headlight compartment. Tr. 82. He also testified 
Maple Creek is a gassy mine that liberates over one mill 
cubic feet of methane in a 24*-hour period and noted that thi 
shuttle car was on the same section where he had just ci 
U. S. Steel Mining for excessive coal accumulat ions . 

Based on this testimony the judge affirmed both the cit 
and the inspector's significant and substantial finding. 5 
FMSHRC 1873 (October 1983) (ALJ). He assessed a civil pena 
of $100 for the violation, 3/ and U. S. Steel Mining petiti 
for discretionary review. 


^^ning witness testified, in reference t< 
shift h al^on, that no mining had yet started on i 
comoletpd^h^f^ ^ ® company was aware that the cleanup had ' 


urie scanaara, argues cnat the likelihood ot the violation con- 
tributing to a methane explosion was so remote that the viola- 
tion may not be designated significant and substantial* Speci- 
fically, it argues that the judge's "premise” that sparking 
occurs within a headlight is "unsupported in fact or by the 
record," (Br* 3) It further claims that an explosive concen- 
tration of methane would not have occurred in the area of the 
violation and that neither the inspector nor the judge properly 
applied the Commission's National Gypsum test in determining 
that the violation should be designated significant and sub- 
stantial , 

We hold first that substantial evidence supports the judge's 
conclusion that sparking occurs within the headlight. We note 
again that the inspector who issued the citation was the only 
witness to testify about the violation* He testified that, 
although sparking within the headlight is not "normal," it is 
"frequent" and can be caused by any of a number of factors. Tr* 
85, 89. Since U. S. Steel Mining presented no contrary evidence 
we reject its assertion that the judge erred in finding that 
sparking occurs within the headlight. 

As to the contention that any hazard posed by the violation 
was too remote to justify a significant and substantial desig- 
nation, we have previously held that a violation should be des- 
ignated significant and substantial "if, based on the particular 
facts surrounding that violation, there exists a reasonable 
likelihood that the hazard contributed to will result in an 
injury or illness of a reasonably serious nature." National 
Gypsum , supra , 3 FMSHRC at 825. In Mathies Coal Co . , 6 FMSHRC 
1, 3-4 (January 1984) we explained: 

In order to establish that a violation of a mandatory safety 
standard is significant and substantial under National Gyp- 
sum the Secretary of Labor must prove: (1) the underlying 
violation of a mandatory safety standard; (2) a discrete 
safety hazard — that is, a measure of danger to safety — 
contributed to by the violation; (3) a reasonable likelihood 
that the hazard contributed to will result in an injury; and 
(4) a reasonable likelihood that the injury in question will 
be of a reasonably serious nature. 

We have further explained that the third element of the Mathies 
formulation "requires that the Secretary establish a reasonable 
likelihood that the hazard contributed to will result in an 
event in which there is an injury." U. S. Steel Mining Co ., 6 
FMSHRC (Docket No. PENN 83-39, slip op. at 3) (Augusr"l984) . 


Applying these principles to the instant case, we affinn 
judge's holding that the cited violation was properly deaigna 
significant and substantial. In doing so we reject U. S. Ste 
Mining's contention that because mining was not taking place 
the precise moment the citation was issued, the violation poa 
no hazard. Mining was scheduled to resume as soon as the nea 
accumulation was cleaned up, and there was no suggestion that 
U. S. Steel Mining, in the normal course of events, would haM 
discovered and corrected the violation before that time. 


Similarly, the fact that the mine’s ventilation was adeqt 
at the time the citation was issued did not diminish the posg 
ibility that the violation would result in a serious mine 
hazard. The Maple Creek #2 mine is classified as gassy and \ 
a history of methane ignitions. Additionally, there was an 
excessive accumulation of coal not far from the cited shuttl^ 
car. U. S. Steel Mining offered no evidence to rebut the tei 
mony of the inspector that it was reasonably likely that the 
violation would contribute to a methane explosion. Under th( 
circumstances we believe that the violation was properly des: 
nated significant and substantial. 


For the foregoing reasons we affirm the decision of the 
administrative law judge, . 

fA 
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Docket No. WEST 81-186-M 


DECISION 


This civil penalty case arises under the Federal Mine Safety and 
Health Act of 1977, 30 D.S.C. § 801 et seg . (1982), At issue is whether 
a Cotninission administrative law Judge erred In dismissing a citation 
Issued to Cathedral Bluffs Shale Oil Company for a violation arising 
from the work activities of an independent contractor. 4 FMSHRC 902 
(May 1982) (ALJ). We affirm the judge’s dismissal of the citation, but 
for the reasons detailed below. 

Cathedral Bluffs is a Colorado partnership between Occidental Oil 
Shale, Inc. and Tenneco Shale Oil Company. Occidental is the partner- 
ship’s operating partner and, for purposes of this case, is referred to 
as the ’’production-operator" of the Cathedral Bluffs mine. On February f 
1978, Occidental contracted with Gilbert Corporation for the development 
of three underground vertical shafts at the Cathedral Bluffs site at 
Rio Blanco, Colorado. On September 4, 1980, a Department of Labor Mine 
Safety and Health Administration (MSHA) inspector conducted an inspec- 
tion of the ventilation and escapeway shaft, the "'V&E’’ shaft, then under 
development by Gilbert, At the time of the inspection this vertical 
shaft descended about 1125 feet. Landings, or stations, were cut 
horizontally into the shaft walls at predetermined levels. The MSHA 
inspector observed that, contrary to the requirements of 30 C.F.R. 

§ 57,19-100, the 1050 landing was not equipped with substantial safety 
gates constructed so that material would not go through or under them. L 
Instead, a chain was hung across the landing which could not prevent 
objects from failing down the shaft. The Inspector Issued citations 
alleging a violation of section 57.19-100 to both Gilbert and Occidental 


30 C.F.R. ^ .19-100 provides; 

Mandatory . Shaft landings shall be equipped with sub- 
stantial safety gates so constructed that materials 


it by the inspector, and accordingly, that citation became a final order 
by operation of law, 30 U>S,C« § 815(a), Occidental, however, did conte 
the citation issued to it and the penalty proposed by the Secretary of La 
It is the propriety of the issuance of the citation to Occidental, under 
these circumstances, that is before us. 

The Commission’s administrative law judge held that our decision in 
Phillips Uranium Corporation . 4 FMSHRC 549 (April 1982) , was "dispositive 
and "on the authority of Phillips " he vacated the citation. The Judge re 
Phillips as establishing a per se rule that: 

liability for a violation may not be imposed against 
an owner-operator where the owner has retained an 
independent company with experience and expertise in 
the activity being undertaken and where the owner's 
exposed employees do not perform any other work other 
than to observe the progress of the contractor's 
activities to assure compliance with quality control 
and contract specifications. 

4 FMSHRC at 902, Finding that the facts of the present case fell within 
this perceived rule, the citation was vacated. 

On review the Secretary argues that the judge erred in applying 
Phillips as controlling precedent. The Secretary asserts that the cita- 
tions at issue in Phillips were Issued under MSHA's former "interim" 
policy of citing only owner-operators for independent contractor vlolatioi 
Since then, however, new independent contractor identification regulation; 
have been adopted and were in effect at the time the citation was issued 
Occidental, 44 Fed, Reg. 44494 (July 1, 1980) (adopting new 30 C.F.R, Par 
Moreover, the Secretary argues that in issuing the citation, the inspecto: 
relied upon and correctly applied the enforcement guidelines formally pub. 
by the Secretary in the Federal Register as an appendix to the Independen 
contractor identification regulations. 44 Fed. Reg. 44497. Accordingly, 
Secretary submits that Phillips is not controlling and that the citation 
to Occidental for the violation committed by its Independent contractor mt 
upheld as a proper exercise of his enforcement authority. 

We agree with the Secretary that the judge read Phillips too broadly 
and misapplied it as directly controlling the disposition of this case. 
Contrary to the Secretary's assertions, however, we find that under a pro| 
application of governing legal principles, and in light of relevant factu; 
findings by the judge and the record considered as a whole, the judge's 
dismissal of the citation must be affirmed. 

The present case stands in a procedural posture different in a 
crucial respect than that presented to us in Phillips . In Phillips 
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violations committed by them. Accordingly, we held that the Sec; 
decision to proceed against Phillips, and not against the contrai 
had totally negated the intended effect of the Act's provisions 
requiring the Imposition of cumulative sanctions against Indepen 
contractors, and that the Secretary had so acted simply because 
was administratively convenient for him to seek penalties from t! 
production-operator, For these reasons, the citations were vaca 

In contrast to the procedural posture of Phillips , the viol, 
issue in this case occurred subsequent to the Secretary's adoptl' 
new Independent contractor regulatlona and enforcement guideline 
these vehicles the Secretary abandoned his interim "ovners-only" 
and established a new, formal policy governing the Issuance of c 
to independent contractors. Purportedly in accordance with this 
In the present case the Secretary cited Occidental as well as It 
for the contractor's failure to guard the shaft landing, Theref 
rationale we relied on to vacate the citation at issue in Phllll 
relevant here. Rather, the appropriate inquiry la whether the r 
reflects proper application of the Secretary's new independent c 
enforcement policy. As explained below, we hold that it does no 

The Secretary's formally adopted policy regarding the Issua 
cltatloTva for violations of the Act committed by independent con 
provides! 


Enforcement action against production-operators for 
violations involving Independent contractors is 
ordinarily appropriate in those situations where the 
production-operator has contributed to the existence 
of a violation, or the production-operator's miners 
are exposed to the hazard, or the production-operator 
has control over the existence of the hazard. Accordl 
as a general rule, a production-operator may be proper 
cited for a violation involving an independent contrac 
(1) when the production-operator has contributed by el 
an act or omission to the occurrence of a violation Ir 
course of an independent contractor’s work, or (2) whe 
production operator has contributed by either an act c 
omission to the continued existence of a violation con 
by an independent contractor, or (3) when the products 
operator's miners are exposed to the hazard, or (4) wh 
the production-operator has control over the condltlor 
needs abatement. 


44 Fed. Reg. 44497 (July 1980). 2} 


If In his brief, the Secretary stresses the rulemaking process 


iiao jLa.ixcu tu B«i-aDi.i8n lu xnB uecora une 
requisite support to conclude that these criteria were met In the present 
case. 


According to the Secretary's third criterion, a production-operator 
appropriately may be cited for a violation committed by an independent 
contractor when the production-operator's employees are exposed to the 
hazard created by the violation. Viewed as a whole, the record before 
us is devoid of substantial probative evidence of such exposure. The 
MSHA Inspector testified that at the time that he observed the lack of 
a safety gate at the 1050 landing, the lowest landing then developed, 
no miners were below the landing. He further testified that he had 
never seen Occidental employees at the bottom of the shaft. 2 / No other 
evidence by the Secretary specifically places any Occidental employee at 
the bottom of the shaft at any point during the indeterminate period 
that the 1050 landing lacked safety gates. There is general testimony 
in the record to the effect that "quality control" Inspectors and "safety 
inspectors" employed by Occidental observed Gilbert's work as it progresse 
There is no convincing, specific testimony, however, concerning the 
frequency and duration of such visits, or whether any such Occidental 
employee in_,fact was exposed to the hazard posed by the improperly guarded 
1050 landing. Although there la testimony that an employee of Occidental 
took gas samples in the shaft, including the bottom area, at unspecified 
intervals, the extent Tjf this employee's presence in the shaft cannot be 
determined and no evidence establishes that he was at the shaft bottom at 
a time when the 1050 landing lacked guards. Thus, a finding of exposure 
of any Occidental employee to the cited hazard can only be based on a 
large amount of inference and conjecture, rather than on probative record 


Fn. 2 / continued 

corresponding enforcement guidelines. Sec. Brief at 15-18. He emphasizes 
that "the Secretary decided to develop his prosecutorial policy through 
the public procedure of rulemaking" (Brief at 16 n. 12), and that "these 
formally published guidelines give clear public notice of the Secretary’s 
policy in exercising his discretionary policy." Brief at 17. We agree 
with the Secretary that his independent contractor enforcement guidelines 
are distinguishable from the provisions of his internal Inspector's Manual 
which were found to be without legal effect in King Knob Coal Co . , 3 FMSHR 
417 (June 1981). 

_3/ The inspector did state that during his inspection of the shaft 
certain Occidental employees accompanied him to the shaft bottom. The 
presence of these employees at the shaft bottom cannot be relied on to 
support a finding of exposure. Section 103(f) of the Act provides miners 
and operators with the right to designate representatives to accompany 
inspectors "for the purpose of aiding such inspection." 30 U.S.C. § 8i3(f 
Any suggestion that exercise of this "walkaround" right, which is intended 


Although circumstantial i.v. 

priate ctrcunotances to establish a violatioa under the Mine Act the 
deRtee of Inference and speculation necessary to be Indulged in here 
to support a finding of exposure, would require us to ignore the 
Secretary’s obligation to prove the existence of a violation. This 
we will not do* 


Assuming arguendo that the record could be viewed as supporting a 
reasonable conclusion that Occidental’s quality control and safety 
Inspectors were, to some extent, exposed to the violative condition, we 
would nonetheless conclude that such incidental exposure could not support 
the citation issued to Occidental. If sufficient exposure were to be 
found on these facts, the Secretary's much-heralded Independent contractor 
citation policy effectively would be reduced to a "paper tiger" Lacking any 
substantive or practical effect. Independent contractors are engaged by 
mine operators because of their expertise in specialized tasks. The 
relationship between production-operators and independent contractors is, 
by definition, governed by contract, kf That relationship also is defined 
to provide a contractor freedom from the production-operator's control in 
the actual performance of the task It is hired to accomplish. Equally 
endemic to such a contractual relationship is the right of the production- 
operator to determine if the services or goods contracted for have, in 
fact, been satisfactorily provided. This necessitates, to varying degrees, 
a monitoring and Inspection of the progress of the work being performed 
and an inspection and acceptance of the work once completed. 


The present case presents a typical contractual relationship. See 
Exh. R-1, Occidental contracted with Gilbert Corporation for the develop- 
ment of three vertical underground shafts. As we observed in Phillips , 
aupta , "the hiring of contractors to perform the specialized task of 
shaft construction is common in the mining industry." 4 FMSHRC at 553. 
Because Gilbert was retained for its expertise in shaft sinking, it 
necessarily was given control over the performance of this specialized 
work, In fact, no Occidental employee was permitted to enter the shaft 
unless accompanied by a Gilbert employee. In accordance with contractual 
and industrial reality, however, Occidental necessarily retained the right 
to monitor the work being performed to determine If the contract were being 
discharged properly. The frequency and duration of the visits by Occidental 
personnel to the shaft Is impossible to determine from the record. It is 
clear, however, that Occidental’s presence in the shaft was no more than 
reasonably can be expected in any such contractual relationship and did not 
nvolve the production-operator in the particulars of the work being 
performed. It is certainly clear that, contrary to the statement in the 


£/ ^ generally used at law, the term "independent contractor" describes 

!*» ... but Who is not 


T: anorner to do something ... but who is not 

controlled by the other nor subject to the other's rieht to control with 


brief at 20, We cannot conclude that the limited access of Occidental’s 
employees to the work activities of its contractor, as demonstrated 
by this record , satisfies the exposure criterion in the Secretary’s 
enforcement guidelines without rendering the guidelines meaningless. 

We also must reject the Secretary’s assertion that the present 
facts satisfy the fourth criterion in his enforcement guidelines for 
citing production-operators for contractor violations, l.e . , "control 
over the condition that needs abatement." As discussed above, it is 
true that Occidental reserved certain rights in its contract with Gilbert, 
including the right to monitor and Inspect work provided and the right 
to terminate the contract in whole or in part if Gilbert "persistently 
disregard [ed] ” applicable laws. Including the Mine Act. (Exh, R-1, 
paragraphs 7 and 20.) The Secretary points to these contractual pro- 
visions as proof that in this case Occidental had "control over the 
condition that needs abatement" within the purview of his fourth 
criterion. We find this assertion unpersuaslve. The rights reserved 
by Occidental are basic contractual rights universally reserved in 
well-drafted contracts in this Industry and others. To hold that 
the mere presence of such language in contracts between production- 
operators and independent contractors satisfies the criterion of "control" 
under the Secretary’s independent contractor enforcement guidelines, would 
vitiate the very essence of the guidelines. The plain fact is that if the 
contractual provisions in this case constitute "control" for citation purp< 
every production-operator could be cited for every contractor violation. 
This result has long been crltlzed as ineffective enforcement of mine safei 
statutes and was ostensibly abandoned by the Secretary upon the adoption ol 
his new policy. See , e.g . , Association of Bituminous Contractors v. Andrm 
581 F.2d 853, 863 (D.C. Clr. 1978); Phillips Uranium , supra ; and Old Ben , 
supra , (majority and dissenting opinions) . 

We hold that before a production-operator can be deemed to "control" 
a contractor's activities sufficient to justify the Issuance of a citation 
to it for a contractor’s violation, some functional nexus, beyond the 
contractual nexus reflected here, must be demonstrated linking the 
production-operator's involvement with the contractor's violation. 

We emphasize that in this case an independent contractor with a 
continuing presence at the mine site was cited for a violation it 
committed in the course of its specialized work; the contractor did not 
contest the citation; and the hazardous condition was abated promptly. 
Given these facts and the lack of any demonstrated exposure of Occidental 
employees or control by the production-operator other than routine 
verification of work performed, we believe that harm, rather than good, 
would be done to the goal of achieving maximum mine safety and health if 
such a strained interpretation and application of the Secretary’s 
enforcement policy were upheld. Therefore, we decline to interpret the 
Secretary's regulations and guidelines to require precisely what their 


bsemary M/ Collyer^ Chairman 




and safety of the miner, nor to dilute or weaken the 
obligation imposed on those persons . . . When a mine 
operator engages a contractor to perform construc- 
tion or services at a mine, the duty to maintain 
compliance with the Act regarding the contractor's 
activities can be Imposed on both the owner and the 
contractor as operators ... Arguably, one operator may 
be in a better position to prevent the violation. 

However, as we read the statute ... Congress permitted 
the imposition of liability on both operators regard- 
less of who might be better able to prevent the 
violation. 

1 FMSHRC at 1483. In Phillips Uranium Corp .. 4 IWSHRC 549 (1982) 
(“ Phillips" ) , the Commission backtracked by selectively quoting Old Ben ; 

We previously have observed that "[i]n many circumstances... 
it should be evident to an inspector at the time that he 
issues a citation or order that an identifiable contractor 
created a violative condition and is in the best position 
to eliminate the hazard and prevent it from recurring." 

1 FMSHRC at 1486. 

4 FMSHRC at 553. No longer relying on statutory support, but Instead 
criticizing the Secretary’s adherence to "administrative convenience," j 
id , the Commission vacated the citations, orders, and petitions for 
assessment of civil penalty issued to the owner-operator. 

In this case, where Occidental's own employees were exposed to the 
hazard cited and where Occidental has impermissibly delegated its safety 
responsibilities via contractual assignment to Gilbert, the Commission 
has backtracked further, Having heeded the admonition in Phillips 
against proceeding only against the owner-operator but not the culpable 
independent contractor, the Secretary is now barred from proceeding 
against both. Apparently, now the Secretary cannot guess correctly 
against whom he may proceed. Borrowing an analogy used in other safety 
and health litigation by the U.S. District Court for the District of 


IJ The principles of BCOA were subsequently reaffirmed by the U.S. Couri 
of Appeals for the Fourth Circuit in Harman Mining Corp . v. FMSHRC , 671 
F.2d 794 (4th Clr. 1971), and endorsed by the U.S. Court of Appeals for 
the Ninth Circuit in Cyprus Industrial Minerals Co . v. FMSHRC , 664 F.2d 
1116, 1119-20 (9th Clr. 1981), quoting Republic Steel Corp ., 1 FMSHRC 5 
(1979). 

_2/ The criticism was directed towards the Secretary's then-existing 
Dollcv to nroreGd onlv a&ainat an owner-onerator . 


No. ^g reminiscent; or 

SL?t5oi5«lanrS step forv.td brings ns »o steps bncltnsrd. 

colleagues rely an ^SirjbTnsr sSet 

eniorceoent against this guidelines cited by the 

^J^ruris tCloUowJng statenent in the preamble to these regulations: 

However, as was fully discussed in the preambles to the 
Taft lnd proposed rules, the legislative history to 
the revised definition and the case law makes it clear 
thL tJe production-operator remains ultimately respon- 
TibL for the safety and health of persons working at 
the (Dine. 


45 Fed, Reg, 44494 (1980). 3/ Further, and included in that enforcement 
policy itself, is the following: 

MSHA's general enforcement policy regarding independent 
contractors does not change the basic compliance respon- 
sibilities of production-operators. Production-operators 
are subject to all provisions of the Act, standards and 
regulations which are applicable to their mining operation. 

This overall compliance responsibility of production-operators 
includes assuring compliance with the standards and regula 
tions which apply to the work being performed by independent 
contractors at the mine. As a result, independent contract ors^ 
and production-operators both are responsible fo r compliance 
with the provisions of the Act, standards and regulat ions appiv* 
cable to the work being performed by independent contr actors. 
[Emphasis added.] 


45 Fed, Reg. 44497 (1980), 

It is beyond dispute that under the 1977 Act, owner-operators are 
jointly and severally liable for violations involving independent 
contractors at their mines. As noted in Cyprus Industrial Minerals Co , v, 
FMSHRC, 664 F.2d 1116 (9th Cir, 1981), 


[T]he addition of "independent contractors" to Section 
3(d) [of the 1977 Mine Act] did not require the Secretary 
to cite only the independent contractor. The addition 
permitted the Secretary to cite the independent contractor, 
the owner or both, [Emphasis in original] 



of the independent contractor violations under the Coal Act 
and the present Act. 

664 F.2d at 1119 (citations omitted). The regulations at 30 C.F.R. Pai 
45 provide the mechanism for implementing Independent contractor liabiJ 
under the statute* It is clear from the preamble, as well as the polic 
statement, that production-operators are no less liable today than was 
the case prior to their issuance. However, the Secretary’s guidelines 
are now being used by the majority to preclude enforcement* In Old Ber 

the Commission stated that the proper standard for reviewing Secretarif 

enforcement decisions "is for the Commission to determine whether the 
Secretary's decision to proceed against an owner for a contractor’s 
violation was made for reasons consistent with the purpose and policy c 
the 1977 Act*” 1 FMSHRC at 1485. In this case, it is the decision of 

the Secretary that is consistent with the purpose and policy of the 19 j 

Act, not the decision of the Commission majority. 

MSHA’s policy indicated that enforcement actions against productic 
operators is ’’ordinarily appropriate,” as a ’’general rule,” under the 
following circumstances; 

(1) When the production-operator has contributed by 
either an act or an omission to the occurrence of a 
violation in the course of an independent contractor’s 
work, or (2) when the production-operator has contributed 
by either an act or omission to the continued existence 
of a violation committed by an independent contractor, or 
(3) when the production-operator’s miners are exposed 
to the hazard, or (4) when the production-operator has 
control over the condition that needs abatement. 

The Secretary maintains, on the basis of record evidence, that th:! 
enforcement action against Occidental is consistent with the Act and tl 
published guideline criteria. He makes specific reference to criteria 
3 and 4 establishing exposure and control, with ample supporting cltat: 
to record testimony and exhibits. I agree that the record supports the 
Secretary on both grounds, but need go no further than criteria 3. 

The contract between Occidental and Gilbert provided; 

Contractor understands that operator and/or other 
contractors will be working in and around areas where 
work is to be performed under this contract. 

(Exh. R-1 at 4). The evidence establishes not only that Occidental 
employees in fact regularly worked in the shafts under construction, h\ 
that Occidental ignored its statutory obligations to these same miners 


f do is make sire they are either correct or you will correct 
me. I have you down as saying in your testimony . . . that yoi 
had no power to control safety underground. 

A. That's right, other than contractually. j , 

Q. Which you mean to say, you have every right to do under 

contract? , . 

A, Under the contract, I can go to Occidental management she 

a situation warrant. 

Q, Now, as 1 read this contract. Occidental had employees 
under the groundj isn't that true? 

A. They have shaft inspectors, true. 

Q. So your testimony, that while they were underground, 
even though they were Occidental employees, you abdicated 
all responsibility for safety? 

A. It is part of the Gilbert contract. 

Q, That is not what I'm asking whether or not it was the 
contract, 1 just asked you what you did. 

A. We did not actively inspect the shaft. 

Q. Did you have a responsibility for safety then when they 
were underground? 

A. For their' s? 


Q. Yes. 

A. If you are speaking of the safety inspectors, they were 
under the full control of Gilbert. 

Q. The shaft inspectors? 

A. Yes. 

Q. Do you assume their responsibility whatsoever for the sa 
of your employees while they are underground; la that your 
testimony? 

A. Yes, we have got to do it that way. 

Q. You did that pursuant to contract? 

A. Correct, 

Q. Irrespective of what the statutes might have said? 

A. (No response.) 

Q, It must be your testimony, that under the contract you h 
rights, regardless of what the statutes said, to do anything 
protect the safety of your employees; is that true? 

A. If that is a question, if they were in imminent danger a 
I would expect them to get out of the shaft. 

Q. That was your expectation? 

A. Yes. 


Q. If they thought they were in imminent danger situations? 
A* 168 * 

Q. Now, the people that were down there were safety Inspect 
to Inspect the quality of 
safety individuals, were 
A. No. 


workmanship, they weren't trained 
they? 


Q. So whether or not thev » 


j i_ J 




A. Of course, they weren't trained to recognize it, 

Q. Whether or not they were trained for it though, you 
abdicted [sic] your responsibility, even though they weren't 
trained to work underground; isn't that true? 

A. I don't believe that you are describing that correctly. 

Q. Tell me how I am wrong. 

A, Tliey had to be accompanied by Gilbert employees to be there. 

Q, Do they have to be accompanied by Gilbert safety officers? 

A. The management of Gilbert's supervision has got to assume 
safety. 

Q. Under the contract, as I understand it, Occidental had people 
down there to inspect materials furnished by Gilbert; isn't that 
true? 

A. I believe that is a portion of their job. 

Q. They had to inspect the workmanship performed by Gilbert? 

A. That is true. 

Q, They had the right to conduct inspections and they make test 
of the work performed by Gilbert? 

A. That is true. 

Tr. 60--63. The majority inexplicably finds this evidence regarding exposu 
of Occidental's quality inspectors inconclusive, notwithstanding McClung's 
acknowledgement that they were in the shaft and that responsibility for 
their safety was contractually assigned to Gilbert. McClung's testimony 
is corroborated by Occidental safety inspector Inman who testified that 
he had boon "down the shaft" and that he had seen a shaft Inspector in 
the V&E shaft "on the day that the citation was issued." Tr. 38. In 
addition, the MSllA inspector testified that he was told by miner Dyer, a 
quality inspector employed by Occidental, that "he spent everyday in the 
shaft ... wherever they (Gilbert employees] were working." Tr, 20-21, 

It la clear beyond peradventure that Occidental's miners were exposed to 
the hazards of this mine, and Gilbert's shaft sinking operations. 

The nmjorlty also asserts, assuming arguendo that exposure to mine 
hazards by Occidental's shaft inspectors was established, that the 
Secretary's guidelines would be meaningless if "incidental" exposure 
(slip op. at 5) by Occidental's Inspectors, for the purpose of monitoring 
Gilbert's work performance, was held to be sufficient to satisfy the 
exposure criterion. My colleagues would also find persuasive the fact 
that the relationship between Gilbert and Occidental is governed by 
contract. There is, of course, no statutory or other support for the 
suggestion that operator Occidental's statutory duty to maintain safe 
working conditions depends on the job classification of the exposed 
minor. Nor is there any suggestion in the preamble to Part 45, or in 
the enforcement policy Itself, that degrees of exposure are even relevant. 
As to the majority's reliance on the contract between Occidental and 
Gilbert, it is elementary that a orlvate aareement between parties cannot 


control ot alter statutory duties. An operator may not delegat 
statutory duty to prevent safety and health hazards, nor may th 
properly endorse contractual shifting of the strict liabilities 
by the Act, Congress, and the Courts. See Cyprus Industrial Mi 
FMSHRC , 66i» F.2d 1116, 1119-20 (9th Cir. 1981), quoting Republi 
1 FMSHRC 5, 11 (1979); Central of Georgia Railroad Company v, C 
F.2d 620, 624-5 (5th Cir. 1978); Frohlick Crane Service, Inc . ^ 
521 F,2d 628, 631 (10th Cir. 1975). 

In addition to rejecting this evidence establishing the es 
Occidental's inspector miners to the hazards of the mine, the i 
also rejects record evidence establishing exposure to at least 
Occidental employee whose Job it was to take gas samples in th< 
Again, McClung’s testimony is revealing: 

Q. What occasion would he have to go underground? 

A. He {miner Parker] would go underground to — since 
were declared gassy in January of 1980, he would tak( 
samples and random gas samples. 

Q. When you say we were classified as gassy? 

A. The Cb tract, the Cathedral Bluffs. 

Q. When you say Cb, you mean Cathedral Bluffs? 

A. Yes. 

Q. What then would be his duties after that shaft w 
classified as gassy? * 

A. VThat would be his duties? 
q. Yes. 

A. Because we wrote the petition for the ventilatio 
he would have to assure that we had proper ventilati 
the area in the mine, 

Q. How, at the time the citation was issued, the Cb 
been declared gassy, had it not? 

A. Yes. 

Q. But at that time, you have just three developraen 
is that correct? 

A. That is correct. 

Q. So I assume that he would inspecting for methane 
accumulation in the shaft and in the stub landing al 
A. Basically he checked return air and ventilation 
bottom of the shaft. 

q. And he was doing that prior to September of 198C 
A. Yes, his Job is basically that. 

Tr. 48-9. In sum, the job of Occidental's employee was to tab 
and check the ventilation system at the bottom of the shaft pi 
ventilation plan adopted by Occidental after this mine was dec 
by MSMA. His lob function J'hf»Y*pfr>T'P Ir. r•nr>^T•ar•.t 


§ 57.21 Gassy mines 

Gassy mines shall ... be operated in accordance 
with the mandatory standards in this section. 

* * * 

VENTILATION 
* * * 

57-21-59 Mandatory . Preshift examinations shall be 
made of all working areas by qualified persons within 
3 hours before any workmen, other than the examiners, 
enter the mine. 

Gilbert had begun the shaft sinking operation in 1978 and had a continui 
presence at the mine since that time. At the time of citation the shaft 
had been excavated by Gilbert to a level approximately 70 to 80 feet 
below the 1050 landing. The record does not indicate how long it had 
taken Gilbert to excavate from the 1050 level to that lower level or 
how long the cited landing had been unguarded. It is self-evident, 
however, that all of it could not have been accomplished since the last 
ventilation system preshift examination was conducted by Occidental’s 
employee. There is no basis in this record to assume that Occidental 
had failed to meet its obligation to take regular "gas samples and 
random gas samples" in this gassy mine. Nor does this record suggest 
that under continued normal mining conditions the violation would have 
been abated before Occidental’s employee performed additional ventilatlo 
checks and methane sampling. See U.S. Steel Mining Co., Inc ., PENN 83- 
336 (July 11, 1984); U. S. Steel Mining Co., Inc .. PENN 83-63 (August 28 
1984) . 

Accordingly, based on the testimonial and documentary evidence of 
record, there is substantial evidence to support the Secretary's assertl 
that Occidental's employees were constantly exposed to the cited hazard. 
This enforcement action against Occidental is consistent with controllln 
precedent, the statute, the legislative history, the regulations and 
policy statement, and the facts before us. 


I therefore dissent. 
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DECISION 


This consolidated proceeding arises under the Federal Mine Safety and 
Health Act of 1977, 30 U.S.C. § 801 et seq . (1982) ("Mine Act"), The major 
issue on review concerns whether the Department of Labor's Mine Safety and 
Health Administration ("MSHA") properly charged Old Dominion Povrer Company 
("Old Dominion") with a violation of the Mine Act. A Commission adminis- 
trative law judge answered this question In the affirmative, 3 FMSHRC 2721 
(November 1981) (ALJ) . For the reasons that follow, we agree, but conclude 
that a penalty lower than that assessed by the judge is appropriate. 

On January 22, 1980, a fatal accident occurred at an electrical substa 
tlon located on property leased by Westmoreland Coal Company ("Westmoreland 
from Penn-Virglnia Resources. The electrical substation Is an open air 
facility enclosed by a wire fence, and la adjacent to a mine access road. 
Westmoreland paid for the construction of the substation, which la comprise 
of utility poles, power lines, transformers, an electric meter, and a meter 
box. Electricity Is transmitted on Incoming lines to the substation, where 
It la stepped-down, or reduced, and then transmitted to a coal mine operate 
by Elro Coal Company ("Elro"), which leases the mine from Westmoreland. Th 
electricity la used to power Eire's coal producing equipment. Elro sells a 
the coal it extracts to Westmoreland for resale to other customers. 

Electricity at the mine site is provided by Old Dominion Power Company 
public utility doing business In southwest Virginia. Old Dominion transmit 
distributes, and sella electricity.. Although most of Its customers are non 
commercial. It sells electricity to some commercial and Industrial customer 
Old Dominion meters the electricity sold to its customers, Old Dominion 
Installs, owns, and maintains all such meters which are regularly read by 
Old Dominion employees. Customers are billed on the basis of kilowatt hour 
used. In conformance with this practice. Old Dominion meters Westmoreland* 
substation. On a monthly basis an Old Dominion meter reader arrives at the 


6 p.tn. on January 21, 1980, by Westmoreland's 
electrical foreman, Terry Mullins. The next day, 
January 22, about 8tl5 a.tn. , Mullins talked to 
(Old Dominion's] superintendent of meters. Jack 
Carr, on the telephone and expressed to Carr his 
doubts as to vhether Old Dominion's meter at the 
substation was working properly because no light 
was visible in the meter and because the disk in 
the meter was turning counterclockwise. In Carr's 
opinion, the disk was supposed to turn counter- 
clockwise, but, to make certain that there was 
nothing wrong with the meter, he sent two 
employees to the substation to check the meter. 

The two employees were James Harlow, a sub- 
station technician, and Leonard Lambert, a 
meter man, first class. Harlow had helped 
install the ... transformers and meter at the 
substation. Lambert would normally have par- 
ticipated in the installation, but he was on 
vacation when the equipment was originally 
Installed sometime in December 1979. Lambert 
had, however, gone to the substation on 
January 21 and had Installed a replacement 
meter. 

When Harlow and Lambert arrived at the substation, 
Harlow, who was on the side of the van nearest to the 
substation, Jumped out and looked at the fuse 
disconnects... . He was used to seeing the type of 
fuse link which is installed inside a tube. It was 
foggy and he did not see any tube or wire between 
the fuse holders or hanging down from the bottom 
holder, so he concluded that the substation was 
deenergized, (y] Lambert took Harlow's word 
for the fact that the substation was deenergized. 

They did not at first go inside the fence around 
the substation to look at the meter because they 
concluded that the meter could not he checked 
while no power was flowing through it. Although 
the substation was energized and there was a hum 
coming from the transformers, they apparently 
did not hear the hum because of noise coming 
from a nearby generator. 


YJ Old Dominion's general manager described the weather that day as 
extremely bad ... [i]t was raining and fog was coming and going," Tr 


when it occurred to them that the GE trans- 
formers they had installed were of a new type 
and might have a rating of 5 KW Instead of the 
15 KW which they should have had. They decided 
to check the nameplate on the transformers to 
determine their classification. Harlow put on 
climbing equipment and went up the pole to 
examine the nameplate. He could not see the 
plate clearly because of water on it. He 
reached out with one hand to rub the water off 
the nameplate and was immediately electrocuted 
when his hand touched the energized transformer. 

3 FMSHRG at 2724-25 (transcript citations omitted) . 

MSHA investigated the accident and determined that there had been a 
violation of 30 C.F.R. § 77.704, a mandatory mine safety standard. 2/ Thei 
after, MSHA Issued to Old Dominion a citation alleging a violation ^f that 
standard. Old Dominion contested the citation and a hearing was held. 
The administrative law judge concluded that Old Dominion was cited properl) 
affirmed the citation, and assessed a penalty of $3,000 for the violation. 
We granted Old Dominion's petition for discretionary review and heard oral 
argument. £/ 

The primary issue before us Is whether, on the facts of this case, 01c 
Dominion properly was found to be subject to the Mine Act. That determina- 
tion must be made through interpretation and application of sections 3(d), 
3(h)(1) and (2), and 4 of the Act. 30 U.S.C. §§ 802(d), (h)(1) and (2), 
and 803. For ease of reference we set forth the sections below: 


2? The standard states in part: "High voltage lines shall be deenergized 
and grounded before work is performed on them." There is no dispute that 
the terms of the standard were violated by the conduct of Old Dominion's 
employees . 

V As stated by the judge, "[cjonfusion arose as to which entity should I 
cited for the violation because Elro Coal Corporation was using the power 
received at the substation, Westmoreland owned and operated the substation, 
and [Old Dominion's] employees did the work which caused the fatal accident 
3 FMSHRC at 2726 (transcript citation omitted). MSHA originally cited 
Elro. In April 1980, however, the citation was modified to name Westmore- 
land as the responsible operator. Finally, in January 1981, the citation 
was again modified to charge Old Dominion for the violation. The Departmer 
of Labor's Occupational Safety and Health Administration ("OSHA") also 
Investigated the accident but took no enforcement action. 

W In view of the nature of the issue presented, we requested additional 
Industry and labor viewpoints to assist us in our deliberations. The Edisc 

T7 1 « 4* 4* 4* U A f 4- 1* ^ n ^ 4* an rtiri AP . 


Sec« 3. For the purposes of this Act, the term - 


* * * 

(d) "operator" means any owner, lessee, or other 
person who operates, controls, or supervises a coal 
or other mine or any Independent contractor performing 
services or construction at such mine; 

* * * 

(h) (1) "coal or other mine" means (A) an area of land 
from which minerals are extracted in nonllquld form or, 
if in liquid form, are extracted with workers under- 
ground, (B) private ways and toads appurtenant to such 
area, and (C) lands, excavations, underground passage- 
ways, shafts, slopes, tunnels and workings, structures, 
facilities, equipment, machines, tools, or other 
property including impoundments, retention dams, and 
tailings ponds, on the surface or underground, used In, 
or to be used in, or resulting from, the work of extrac 
such minerals from their natural deposits in nonllquld 
or If in liquid form, with workers underground, or used 
or to be used in, the milling of such minerals, or the 
of preparing coal or other minerals, and includes custo 
preparation facilities. In making a determination of w 
constitutes mineral milling for purposes of this Act, t 
Secretary shall give due consideration to the convenien 
administration resulting from the delegation to one Ass 
Secretary of all authority with respect to the health a 
safety of miners employed at one physical establishment 

( h) (2) . For purposes of titles II, III, and IV, "coal 
mine" means an area of land and ail structures, faclllt 
machinery, tools, equipment, shafts, slopes, tunnels, 
excavations, and other property, real or personal, plac 
upon, under, or above the surface of such land by any 
person, used in, or to be used in, or resulting from, 
the work of extracting in such area bituminous coal, 
lignite, or anthracite from its natural deposits in the 
earth by any means or method, and the work of preparing 
the coal so extracted, and includes custom coal 
preparation facilities; . 


the Mine Act. Old Dominion attempts to differentiate portions of the 
igraphic tract of land leased by Westmoreland Coal Company into "mine" 

I "non-mine" areas. It asserts that that portion of land at which coal 
actually extracted from the ground is a "mine," whereas other areas 
lewhat removed in distance from the specific extraction locale, including 
area of land on which the substation is located, should not be inter- 
!ted as being a mine or a part thereof. This narrow view of what con- 
■tutes a mine conflicts with the Act's expansive definition set forth 
ive. Sections 3(h)(1) and (2) 's broad definition of coal mine undoubtedly 
ers a portion of a geographic tract of land leased to a coal operator on 
•ch is located an electrical substation providing power for mining opera- 
s on that same tract of land. The substation certainly qualifies as an 
■ea of land," or a "structure," "facility," "machinery," "equipment," or 
operty" on such land, "used in ... the work of extracting coal." See 
Rep. No. 181, 95ch Cong., 1st Sess. 14 (1977), reprinted in Senate Sub- 
imlttee on Labor, Committee on Human Resources, 95th Cong,, 2d Sees., 
islative History of the Federal Mine Safety and Health Act of 1977 at 
("Legls. Hist."). ("[I]t is the Committee's intention that what is 
isldered to be a mine and to be regulated under this Act be given the 
adest po88lbl[e] Interpretation, and it is the intent of the Committee 
it doubts be resolved in favor of inclusion of a facility within the 
erage of the Act.") See Donovan v. Carolina Stalite Co . , 734 F.2d 
7 (D.C, Cir. 1984), and cases cited therein. We therefore conclude 
t the substation Is part of a coal mine and that the Mine Act and its 
mdards can be applied to regulate working conditions at that site. 

Because it is not disputed that a violation of the cited MSHA standard 
urred in the course of work performed by Old Dominion employees, our 
;t inquiry is whether Old Dominion was properly cited under the Mine Act 
this violation. Section 4 of the Mine Act places the responsibility 
compliance on mine "operators," Therefore, Old Dominion can be cited 
a violation only if, on the facts of this case, it is an "operator," 
tion 3(d) defines an operator as "any owner, lessee, or other person who 
rates, controls, or supervises a coal or other mine or any independent 
tractor performing services or construction at such mine." We conclude 
it, on the facts of this case, Old Dominion was an independent contractor 
forming services or construction at the mine and, therefore, was properly 
ed for the violation committed by its employees. 

As part of the 1977 amendments to the Federal Coal Mine Health and 
ety Act of 1969, 30 U.S.C. § 801 et seg . (1969) (amended 1977) ("Coal Act"), 
phrase "any independent contractor performing services or construction 
such mine" was added to the Coal Act's definition of operator. The 
ndment was intended "to settle an uncertainty that arose under the Coal 
, l.e . , whether certain contractors are 'operators' within the meaning 
the Act," and "to clearly reflect Congress' desire to subject contractors 
direct enforcement of the Act," Old Ben Coal Co ., 1 FMSHRC 1480, 1481, 

C. 


L8 an ’'independent contractor as that term is commonly used at law. pursue 
to contract Old Dominion is granted an easement to construct and maintain 
ilectric power and transmission lines on and over the mine operator's prope: 
Substations on the property and "other points to be later designated" are ti 
je provided power by Old Dominion, The mine operator has the contractual 
fight "to connect any additional electric power or transmission lines, from 
time to time, with any line or lines of [Old Dominion]." In order to deter 
nine the amount of electricity used by the mine operator and the payment 
iue. Old Dominion "has the privilege of metering each delivery point," 
and it does so on a monthly basis. In order to perform such metering, Old 
Dominion has access to mine property and its own key to the substation. Th 
it la clear that Old Dominion has a contractual obligation with Westmorelan 
and the requisite freedom from control In performing its obligation, and 
tiaa serving as an independent contractor. 

By its terms, however, the Mine Act is applicable to independent con- 
tractors "performing services or construction" at a mine. Old Dominion 
urges that this language limits the reach of the Mine Act to less than ail 
"independent contractors," and that It is beyond that limit. We next examl 
[Whether Old Dominion was "performing services or construction" within the 
meaning of section 3(d). "Service" has been defined to include: "the 
performance of work commanded or paid for by another"; "an act done for the 
benefit or at the command of another"; and "useful labor that does not pro- 
iuce a tangible commodity." Webster's Third New International Dictionary 
(Unabridged ) 2075 (1971). Pursuant to its contract with the mine operator. 
Old Dominion provided electricity at a suitable voltage and metered Its 
consumption for billing. Old Dominion also provided labor to maintain the 
electrical system, including its meters and transformers as well as equlprae 
owned by the mine operator, In proper and safe working condition. Old 
Dominion's employees had helped install the transformers at the substation, 
and had installed a replacement meter. 3 FMSHRC at 2424. At the time of 
the events at Issue, Old Dominion was at the mine site at the behest of the 
mine operator to check the equipment to determine whether it was functlonir 
properly and, if necessary, to replace any defective components. In our 
view, the work performed by Old Dominion constitutes the performance of a 
service and places it within the literal terms of section 3(d) , 

We find it unnecessary to decide in this case whether "there may be a 
point ... at which an independent contractor's contact with a mine is so 
Infrequent or de minimis that it would be difficult to conclude that 
services are being performed," National Industrial Sand Assoc , v. Marshal. 
601 F.2d 689, 701 (3d Cix. 1979). See also Legls . Hist . , supra at 602, 
1315. Rather, we conclude that, if there is a point at which the literal 
reach of section 3(d) must be tempered, that point is not reached under 


Based on our conclusion that Old Dominion was performing services, 
we need not inquire further as to whether Old Dominion's work also 


made, and responded to, in accordance with a longstanding, and regularly 
maintained, business relationship defined by a written contract entered 
into in 1952 as well as custom and practice. The services or work to be 
rendered by Old Dominion Included examination of an electrical facility 
providing power to the mine and the performance of any necessary repairs, 
services essential to the mine's operation. Old Dominion's assistance to 
Westmoreland in installing, maintaining, repairing, and replacing electrical 
equipment had been rendered in the past, was being rendered at the time of 
the events at issue, and was to be anticipated in the future. The extent 
of Old Dominion's contact with the mining process cannot be viewed as 
de minimis . Accordingly, we conclude that in these circumstances. Old 
Dominion is properly subject to MSHA standards regulating safe performance 
of electrical work on mine sites. 

We emphasize that by citing Old Dominion for the violation committed 
by its employees, the Secretary has acted in accordance with the Commission' 
longstanding view that the purpose of the Act is best effectuated by citing 
the party with immediate control over the working conditions and the workerf 
involved when an unsafe condition arising from those work activities is 
observed. Old Ben , supra ; Phillips Uranium , supra . By citing the operator 
with direct control over the working conditions at issue, effective abate- 
ment often can be achieved most expeditiously. Id . Citation of Old Dominic 
is also consistent with the Secretary's conclusion, after rulemaking, that 
"the interest of miner safety and health will best be served by placing 
responsibility for compliance ... upon each independent contractor," 

45 Fed. Reg. 44494, 44495 (July i, 1980). 

Old Dominion argues that its work activities, whether on or off a mine 
site, should be regulated pursuant to the Occupational Safety and Health Acl 
of 1970, 29 U.S.C. § 651 et seg. (1982) ("OSHAct") . The Secretary of Labor 
enforces both the Mine Act and the OSHAct and has considerable administratl\ 
discretion in determining which of the two statutes should be applied in 
circumstances where either reasonably could be applied. In the present cast 
the Secretary has made the determination that compliance with the standards 
promulgated under the Mine Act is preferable, and this determination is 
entitled to deference. Nor does the Secretary's decision to proceed under 
the Mine Act run counter to the dictates of the OSHAct, which anticipates 
the potential for overlapping agency jurisdiction and eliminates the potent; 
conflict by providing that the OSHAct shall not apply to "working conditions 
of employees with respect to which other federal agencies ... exercise 
statutory authority to prescribe or enforce standards ... affecting occupa- 
tional safety and health," 29 U.S.C. § 653(b) (i). Here, MSHA has statutory 
authority and has exercised that authority under the Mine Act. 

We note that amicus curiae EEI has initiated discussions with the 
Secretary concerning whether regulation by OSHA of the work activities of 
aiectricai utilities on mine sites, rather than by MSHA, is more approprlat* 


Old Dominion responsible for tbe vioiacive act is 
within hl8 statutory authority, is consistent with the purposes and policies 
of the Act, and should not be disturbed. 


We address three other challenges raised by Old Dominion to Che legality 
of the Secretary's issuance of the citation. Old Dominion argues that the 
Secretary's definition of "independent contractor" at 30 C.F.R. § 45.2(c) 
has been applied to it in an arbitrary and capricious manner, and that 
proper application would not result in its designation as an independent 
contractor. 6/ We disagree. On its face the regulation simply incorporates 
the definition of "person" in section 3(f) of the Mine Act, 30 U.S.C. 

§ 802(f), with the definition of "operator" in section 3(d). As such, the 
regulation does not differ substantively from the terms of the Act itself, 
and the reach of the regulation is coextensive with the Mine Act. 


Old Dominion also argues that the language of a continuing resolution 
on appropriations, enacted on December 15, 1981, sheds light on the 
question of the Mine Act's coverage of its activities. H.J. Res. 370, 

95 Stat. 1183 (1981), provided funding for a portion of fiscal year 1982 
to various federal agencies and departments. In part, the resolution pro- 
hibited MSHA from enforcing the Mine Act "with respect to any independent 
construction contractor who is engaged by an operator for the construction, 
repair or alteration of structures, facilities, utilities ... located on 
(or appurtenant to) the surface areas of any coal or other mine, and whose 
employees work In a specifically demarcated area, separate from actual 
mining or extraction activities." H.J. Res. 370, § 132, 95 Stat. 1199 
(1981). We conclude that this provision has no bearing on the question 
before us. The violation, the Secretary’s citation of Old Dominion, the 
hearing below, and the administrative law judge’s decision ail preceded 
the enactment of the continuing resolution. "Resolution 370 did not 
otherwise vitiate the force of the original authorization. Mine opera- 
tors Subject to the Act remained under the same substantive Legal 
obligations, the Implementing standards and regulations promulgated under 
the Act remained in forcej and the statutory basis for enforcement 
litigation remained in effect." Carolina Stalite Co .. 734 F.2d at 1558. 

See jjjp Secretary on behalf of Cooley . 6 FMSHRC 516, 525 n. 3 (March 1984). 
Also, "(wlhatever enforcement powers it took from MSHA were returned to 
the agency when Res, 370 was superseded seven months later by a supple- 
mental appropriations bill. H. R. 6685, § 204, 96 Stat. 180, 192 (1982)." 
Carolina Stalite . 734 F.2d at 1557 n. 15. 


30 C.F.R, § 45.2(c) provides; 

"Independent contractor" means any person, partnership, 
corporation, subsidiary of a corporation, firm, associa- 
tion or other organization that contracts to perform 


the citation must be dismissed because It was not issued to Old Dominion 
with "reasonable promptness" after the occurrence of the violation. As 
previously set forth in note 3, although the violation occurred in 
January 1980^ a citation was not Issued to Old Dominion until January 
1981. Section 104(a) of the Mine Act requires that "{i]f the 
Secretary ... belleyes that an operator ... has violated this Act, or 
any mandatory ... standard, ... he shall, with reasonable promptness, 
issue a citation to the operator," 30 U.S.C, S 814(a). Old Dominion 
asserts that the one-year delay before it was cited violates section 
104(a) *8 mandate. This argument ignores the effect of the last sentence 
of section 104 (a) j "The requirement for the Issuance of a citation with 
reasonable promptness shall not be a Jurisdictional prerequisite to the 
enforcement of any provision of this Act," The Mine Act’s legislative 
history explains: 

There may be occasions where a citation will be 
delayed because of the complexity of issues 
raised by the violations, because of a pro- 
tract[ed] accident investigation, or for other 
legitimate reasons. For this reason, section 
[104(a)] provides that the Issuance of a citation 
with reasonable promptness is not a jurisdic- 
tional prerequisite to any enforcement action, 

Legls , Hist , at 618. The administrative law Judge accurately described the 
development of the case law concerning Independent contractor liability and 
the course of MSHA's rulemaking activities during the time of the events at 
issue. See 44 Fed, Reg. at 44494. The legal issue posed here concededly it 
novel. Most important, however. Old Dominion has not shown that it was 
prejudiced by the delay. Indeed, Old Dominion was aware from the time of 
its employee's fatal accident that an investigation Involving its actions 
was being conducted by MSHA, and it has been given a full and fair 
opportunity to participate in all stages of this proceeding. Accordingly, 
we affirm the Judge’s rejection of Old Dominion’s argument that the 
citation must be dismissed because of the delay in its ultimate Issuance 
to Old Dominion. 


Old Dominion's final argument is that, even if it was cited properly f< 
the violation, no penalty for the violation should be assessed because the 
employees' violative actions were beyond its control and could not have 
been foreseen. In particular. Old Dominion argues that the Judge's findings 
concerning its negligence are not supported by the record. We reject Old 
Dominion’s argument that no penalty should be assessed. "[B]oth the text 
and legislative history of section 110 (of the Mine Act] make clear that th< 


Secretary must propose a penalty assessment for each alleged violation and 
that the Commission and its judges must assess some penalty for each viola- 


tion found." Tazco, Inc., 3 FMSHRC 1895, 1897 (August 1981). We conclude, 
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tne appropriateness or such, penalty to the size ot the business or the opera 
tor charged, whether the operator was negligent, the effect on the operator’ 
ability to continue In business, the gravity of the violation, and the 
ieraonstrated good faith of the person charged in attempting to achieve 
rapid compliance after notification of a violation." 30 U.S.C. § 820(i) . 
Dnly the judge's findings regarding negligence are at issue on review. 

The MSHA Inspector who Issued the citation found that the violation 
'could not have been known or predicted, or occurred due to circumstances 
aeyond the operator’s control." The inspector further remarked that "the 
employees were told the substation was energized before they left their 
duty station." Exh, 3 (Inspector's Statement). Yet, the judge proceeded 
to find the operator negligent. This finding was based primarily on two 
conclusions he drew from the evidence; (1) Oid Dominion failed to instruct 
the employees properly before they were dispatched to the substation; and 
(2) Old Dominion knew or should have knotm that the deceased employee "had 
a proclivity for cutting corners .... [and] disobeying safety regulations," 

3 FMSHRC at 2743, We conclude that these findings are not supported by 
substantial evidence of record. 

The surviving employee, Lambert, testified that Old Dominion's meter 
superintendent, Jack Carr, told him on the morning of January 22 that 
rfestmoreland'a electrical foreman had Informed Carr that he thought a light 
was out in the substation's meter and that a transformer might be bad. 
Lambert also testified that Carr told him that the substation had been 
energized. Old Dominion's general manager testified that Harlow and 
Lambert had been told before going to the substation that It was energized. 
Thus, the record establishes that Harlow and Lambert were told specifically 
that the substation was energized, the meter might not be functioning 
properly, and a transformer might be bad. 

We have held previously, for purposes of considering the section 110(1] 
penalty criteria, that when a rank-and-file employee's actions violate the i 
"the operator's supervision, training and disciplining of its employees mus' 
be examined to determine if the operator has taken reasonable steps to prev« 
the rank-and-file miner's violative conduct." Southern Ohio Coal Co . 4 FMSl 
at 1459, 1463-64 (August 1982) (emphasis in original); A.H. Smith Stone Co . 
5 FMSHRC 13, 15 (January 1983). The Secretary elicited no evidence that Oli 
Dominion's supervision, training or disciplining of its employees was inadei 
Mor did he attempt to further demonstrate what Old Dominion should have doni 
to meet its duty of care. There Is, for example, no testimony concerning 0. 
Dominion's customary procedures in such a situation or analogous procedures 
in the Industry. The MSHA inspector's testimony was restricted to the negl 
gent actions of the employees themselves. Meter superintendent Carr neithe 
testified nor was deposed. The only testimony regarding Old Dominion's saf' 
procedures was given by Old Dominion's general manager who testified as to 
comprehensiveness of the company's program, the experience of Harlow and La 
and the specific safety directive which prohibits Old Dominion employees fr 


indirectly to the violation at Issue. See Southern Ohio Coal Co ., 
4 FMSHRC at 1465; Nacco Mining Co .. 3 FMSHRy848 (March 1981). 


The Judge's further finding that Old Dominion should have known Harlow 
had a proclivity for unsafe acts also lacks adequate evidentiary support. The 
judge based his finding upon events which occurred the day of the accident, 
after Harlow had left management’s direct supervision. The appropriate 
question is whether management reasonably could have foreseen Harlow’s negli- 
gent conduct. The record contains no evidence of past unsafe conduct by 
Harlow or of a careless attitude on his part. In fact, the only evidence of 
Harlow’s conduct before the fatal accident suggests that Old Dominion had 
reason to believe Harlow was concerned with safety. Old Dominion's general 
manager described Harlow as a "very capable" and "safety conscious" employee, 
who had missed only three safety meetings in the past 10 years. Tr. 66, 

69-70. Lambert described him as "one of the most safety conscious men we had." 
Tr. 91. We therefore conclude that substantial evidence does not support the 
judge’s finding that Old Dominion knew or should have known that Harlow would 
act in an unsafe manner while engaged in the work which resulted in a fatal 
accident. 

Because, based on the above, we conclude that substantial evidence of 
record does not support the judge's finding that Old Dominion was negligent, 
we must modify the penalty assessed by the judge. Southern Ohio Coal Co ., 

4 FMSHRC at 1465. Old Dominion has not contested the judge's findings that 
it is a large operation; that payment of civil penalties under the Act will 
not affect its ability to continue in business; that it has no history of 
prior violations; that a good faith effort to achieve abatement was made; 
and that the gravity of the violation was extremely serious. Given these 
findings and our conclusion that negligence was not established, we find 
that a penalty of $1,000 is appropriate and consistent with the Act. 

Accordingly, we affirm the judge's conclusion that, on the facts of this 
case, Old Dominion is an independent contractor and an operator within the 
meaning of section 3(d) of the Mine Act, and was properly cited for the viola- 
tion of 30 C.F.R, § 77.704, We vacate the judge's finding of negligence and 



The Cotnmlsslon Is In agreement that Old Dominion Is an Independent 
contractor and an operator within the meaning of the Act. There Is also 
no dispute that Old Dominion violated the Act and that such violation 
resulted in the death of miner James Harlow, However, as In Southern 
Ohio Coal Co I 4 FMSHRC 1459 (August 1982) and U.S. Steel Corp . , 6 FMSHRC 
1423 (June 1984) , I dissent from tny colleagues' reduction of the penalty 
Imposed, Here, as there, the majority finds, without explanation, 
"•..that a penalty lover than that assessed by the judge Is appropriate," 
Going beyond even the generous dispensations granted the violative 
operator In those cases, they have reduced by two-thirds the exceedingly 
moderate penalty set by the judge below. And, once more, the majority 
has failed to provide a reasoned analysis to support reducing the penalty 
to $1000 for the miner killed as a consequence of this violation. 

Old Dominion's employee was electrocuted because he concluded 
erroneously that the substation was not energized, He reached this 
conclusion because he looked for but did not see the barrel fuse dis- 
connect that was customarily used when energizing substations. His 
fellow miner, William Lambert, also looked and failed to observe the 
anticipated disconnect. Because of this, they were unaware that the 
substation was energized, since Westmoreland's electrical foreman had 
Installed a different type fuse link when he energized the substation 
the day before this fatality took place. It la undisputed that Harlow 
and Lambert were told at the time they were given their work assignment 
that the substation was energized. It la also undisputed that Old 
Dominion had never energized a substation without the use of a barrel fuj 
However, Old Dominion did not energize this substation, Westmoreland did. 

The testimony of Old Dominion's General Manager, H. E. Armsey, is 
revealing! 


Q, Would you explain what the investigation revealed 
that Mr. Harlow thought or saw when he looked at these? 

A. Yes, sir, In our operation there is a barrel that 
would fit between these two termination points that would 
.include a fuse link. And if there is no connection between 
the upper terminal and the lower terminal, then it is thought 
that the facility is de-energlzed and that there is an air 
gap there. But during the investigation it would [sic] 
found that there was a physical connection through the 
utilization of a fuse link rather than the fuse barrel. 
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which contains little fuses down here? 

A. Yes, sir. 

Q. And they would be enclosed inside a barrel, like 
that. 

A. That is correct. 

Q. And these barrels were all gone? There were none 
there? There were Just none there? 

A. That la correct. 

Q. But your investigation determined that Just the 
little wire which normally is Inside it had been wired 
across? 

A. That is correct. 

Q. So when Mr. Harlow looked up there, he didn't see 
this. ... the barrel because it wasn't there and he didn't 
see this but it was there? 

A. That is correct. 

Tr. at 53-^» 

Q. So the best that you can determine is, the cause of 
Mr. Harlow's death is because he thought there was no energy 
because this is missing? 

A. He was looking for a big barrel and he didn't see it and 
didn't recognize the fact that there was a Jumper across what 
ordinarily would be a path used here . And he said that the 
substation was de-energized, even though he had been told 
before they left the storeroom that the substation was 
energized. 

Tr. at 61-2 (emphasis added). 

The corporate negligence of Old Dominion is thus directly establishc 
in this case because of its failure to ascertain the type of installatlor 
at the assigned worksite before its employees were dispatched to "check 
our equipment" (Tr. 82) . This failure to instruct Harlow and Lambert as 
to the equipment and conditions they would encounter resulted in the 
death of miner Harlow, as the Judge below found. As noted in my dissent- 
ing opinion in Southern Ohio Coal Co ., "[wjhlle one can perhaps conceive 
of a case in which the only negligence could be that of the rank and 
file miner, this is not that case." 4 FMSHRC at 1471 (emphasis in 
original) . 

Old Dominion argues that the violative conduct of its employees was 
unforeseeable and beyond its control. To the contrary, Old Dominion 
failed to determine the type of fuse connection used by Westmoreland at 
this mine site. Harlow and Lambert thus looked for and did not see the 
barrel dlflpnnnpr>h miH nf^m^n^on had— -tjl rhoiih ovranf ion— installed in 


from chose in positions of supervisory responsibility. This operator 
failed to meet that responsibility, which does not terminate merely because 
the employee is out of sight. Having failed tonascertain before these 
miners were dispatched to this substation to wor.lo on a 12,000 volt system 
whether the fuse connection installed by Westmoreland was of the standard 
configuration with which its employees were familiar. Old Dominion 
cannot now be permitted Co escape the consequence of its negligent 
inaction. The combination of supervisory and ndn-supervisory negligence 
in this case proved disastrous. i.s 

My colleagues reject the bases for the judge's finding of negligence, 
the only challenged aspect of the judge's analyses of the statutory 
penalty assessment criteria set forth in section ;110(1) of the Act. 

They then substantially reduce the penalty Imposed. However, the 
decision below does not suggest, much less states that any dollar, 
percentage, or other numerical value is assignedeto the "negligence" 
criteria. The judge's conclusion that the violation was extremely 
serious, a gravity determination that is not disputed, would itself 
support the judge's penalty assessment. Nevertheless, the majority does 
not Independently evaluate Old Dominion's negligence on the basis of 
record evidence or cure what it views as deficiencies in the judge's 
opinion by itself assigning numerical or other objective indicia to the 
penalty assessment factors. Rather, my colleagues* opinion is entirely 
silent as to the dollar amounts to be assigned to. five of the section 
llO(i) criteria, although it does not dispute the gravity of the violation — 
obviously maximum in view of the death of miner Harlow, No future guidance 
is therefore furnished Co mine operators or the Secretary. Conclusorily 
glossing over the two-thirds penalty reduction falls far short of being 
statutorily satisfactory or in accord with the Act. 


The Act establishes a standard of strict liability for violations 
thereof, l.e., no fault or negligence is required to establish a violation. 
Here, however, it is unquestionable chat there was a violation of the Act, 
and both supervisory as well as non-supervisory miner negligence. It is 
a truism that a corporation can only act through'. its employees, and nowhere 
in the Act, the legislative history, or our precedents is there any sugges- 
tion that operator negligence is to be disregard.r^d if- attributable in part 
to a non-supervisory miner. To artificially allocate penalty dollars 
between an operator and its employee miners provides a ready avenue for 
an operator to escape penalties and their intended deterrent effect. The 
operator which structures its operation to avoid. supervisory responsibility 
will now he rewarded. Neither the resulting reduced penalty nor this deniec 

accord with the intent of the Act and with the mandatory 
penalty assessment processes required by the Act; 


2/ The 
by the judge 


this case goes out of its way to reduce the penalty s« 
udge below, notwlthstandine tho font- 


Toviaing a means Lor une avoiaance or arasnic reaucrion oj. 

:ut3 compliance by weakening the strict liability and stringent penalty 
! established by the Mine Act. The majority's importing of a tort 
ird of liability into the penalty sections of the Act, with all its 
iltant complexities, is to graft on to our statute concepts never 
■oned by its drafters. Although my conclusion regarding Old Dominion's 
;ence in this matter is based on considerations somewhat different 
;hose utilized by the judge, the result is the same. For the 
19 set forth above, and as the judge below found, the majority's 
ion that substantial evidence does not support a finding that the 
lions of management, or lack thereof, contributed to the violation 
lue, is thus in error. 

The penalty assessed by the judge, based in major part on the high 
y of the violation, is in accord with the congressional intent 
!sed in the Mine Act's legislative history. Legls. Hist , at 603, 

). As the Senate Committee Report notes: 

In short, the purpose of a civil penalty is to induce 
those officials responsible for the operation of a mine 
to comply with the Act and its standards. 

* * * 

In overseeing the enforcement of the Coal Act the 
Committee has found that civil penalty assessments 
are generally too low , and when combined with the 
difficulties being encountered in collection of 
assessed penalties. . .the effect of the current 
enforcement is to eliminate to a considerable extent 
the inducement to comply with the Act or the standards, 
which was the intention of the civil penalty system, 

I. No, 95-181, Legls. Hist , at 629 (emphasis added). 


^erturning substantial evidence has been unsuccessfully attempted by 
lommisslon before, to its subsequent embarrassment. As the Court of 
•S for the District of Columbia Circuit stated: 


[T]he Commission is statutorily bound to uphold an ALJ's 
factual determinations that are supported by substantial 
evidence. 


The determination of the amount of the penalty that 
should be assessed for a particular violation Is an 
exercise of discretion by the trier of fact. Cf . Long 
Manufacturing Co . v. 0SHRC > supra > 554 F.2d [903] at 
908 [Sth Cir. 1977]. This discretion is bounded by 
proper consideration of the statutory criteria and the 
deterrent purpose underlying the Act’s penalty assess- 
ment scheme. 

Sellersburg Stone Co ., 5 FMSHRC 287, 294 (March 1983), aff ’d , 736 F.2d 

1147 (7th Cir. 1984). As in Sellersburg , 

Although the penalties assessed by the judge far exceed 
those proposed by the Secretary before hearing, based on 
the facts developed in the adjudicative record [I] cannot 
say that the penalties assessed are inconsistent with the 
statutory criteria and the deterrent purpose behind the 
Act's provision for penalties. Hence, [I] find that the 
judge's penalty assessments do not constitute an abuse of 
discretion. 

Id . at 295, quoted in part , 736 F.2d at 1153, 

I therefore dissent to the reduction of the penalties imposed. 






A, E. Lawson, Commissioner 



colleagues and I agree that the fatal accident which led 
I litigation occurred at the site of a mine. Therefore, 
lions of the Mine Safety and Health Administration of the 
lent of Labor properly cover all activities at the Elro 
:ion. While amicus curiae Edison Electric Institute has 
very serious questions about application of MSHA stan- 
:o high voltage power lines, such questions must be re- 
in the first instance between the industry and the De- 

it. 


Fever, my colleagues also decide today that a power com- 
metering of electrical usage by a mine is sufficient to 
le power company itself into an operator under the Mine 
ly the adoption of this decision, the majority implicitly 
;hat every vendor who approaches mine property ie a mine 
ir subject to all of the requirements of the Act. This, I 
(, will be news to all public utilities, to other mine 
i - and to the Congress of the United States. I dissent. 

colleagues have glossed over the facts of Old Dominion's 
inahip with Westmoreland because those facts hamper the 
•th which they reach their result. However, on the facts 
led in this record, I conclude that Old Dominion acted as 
ir of electricity, not a provider of services at the Elro 
ion. The contrary decision of the majority is reached on 
■is of conjecture and a stretching of the record testimony 
lich I cannot agree. 

facts are undisputed. Westmoreland Coal Company leased 
: its land holdings to Elro Coal Company to mine coal at a 
le. The mined coal was to be sold by Elro to Westmoreland, 
aration for the new mine, Elro contracted with the Vanderpool 
c Corporation to build transmission lines from Old Dominion's 
wer lines to Westmoreland property where a substation 
e built. Old Dominion had nothing to do with building 
nsmission lines to the substation. Westmoreland then 
he Elro substation to reduce the incoming power to the 
voltage for use in the mine. The reduction in power was 
ished by large transformers. Old Dominion had nothing to 
I the ownership or construction of the substation. In 
r 1979, when the substation was completed, Old Dominion 
ed metering equipment - and only metering equipment - at 
station for its billing purposes, so that it could roeas- 

amount of electricity used by Westmoreland and Elro. 
ering equipment required five smaller transformers to 


monthly basis. The substation had Deen energiz^o .u. u... 
the time of the accident, which occurred when Old Dominion em- 
ployees came to the site to check the operation of the meter. 

On these bare facts, the majority erroneously concludes that 
Old Dominion was providing the requisite services under Section 
3{d) of the Mine Act to transform the public utility into a mine 

operator. 


I cannot agree that Old Dominion was "providing services" 
for Westmoreland or Elro at this substation. The power company 
metered electricity usage for its own billing purposes, not for 
any purposes of the production operators. All the ownership, 
construction, maintenance, operation and repair of the sub- 
station were solely under Westmoreland's control. Old Dominion 
installed its meter not to "provide services" to the mine, but 
solely in order to measure the quantity of electricity that it, 
as a vendor ) sold to the mine. 


The majority opinion skips over these crucinl distinctions 
by concluding: 

The services or work to be rendered by Old Dominion included 
examination of an electrical facility providing power to the 
mine and the performance of any necessary repairs, services 
essential to the mine’s operation. Old Dominion's assis-^ 
tance to Westmoreland in installing, maintaining, repairing, 
and replacing electrical equipment had been rendered in the 
past, was being rendered at the time of the events at issue, 
and could be anticipated in the future. 


Dec. at 7. The totality of evidence relating to the "examina- 
tion" of this substation by Old Dominion does not support the 
majority’s conclusion and, in fact, underscores that Old Domin- 
ion’s sole interest at the substation was in its own metering 
equipment. 

Q. Would [a meter reader on the monthly visit 1 perform any 
inspection or services over the other five articles? 


A. Only visual and only by probably a meter reader that is 
not a meter man. He might check the general appearance of the 
equipment to see if there was anything that he saw that was out 
of line or might need attention. 

Tr. 36 (emphasis in original). My colleagues turn this limited 
testimony about a visual inspection of "five articles" into a 
service performed for Westrno'rfil tkio i e 


^jr au uudiL u leu trie icy couia pass 

igli the ureter without damage to the niGter# Any ^'exaiTii** 

Dii^' that would occur would be only a visual check of Old 
lion's own equipment, used exclusively to meter the mine's 
Df electricity. Such an "examination'^ would not provide any 
LCG to the mine operator, but only to the vendor. 

/ncontradicted testimony consistently limited the power 
iny 8 role at the Elro substation to its metering equipment. 
)ominion General Manager H. E. Armsey testified that Old 
lion would not be involved in repair and restoration of 
at the substation after an industrial accident or weather 
;c unless there were a problem involving the metering equip*- 
If the Elro mine lost power, Elro would call Westmoreland 
isG Westmoreland has the inhousc expertise. While Armsey 
id that if Westmoreland had questions itself, it would be 
cal for It to call Old Dominion, that was because "if the 
‘ doesn't run, we don't sell electricity." Tr, 38. I can^ 
igree with the apparent conclusion of my colleagues that an 
eified occasion of major difficulty with the substation at 
in the future , which may lead Westmoreland to seek 
e from Old Dominion, and which advice the power company may 
dc in order to continue to sell electricity, is sufficient 
Sion of services to turn Old Dominion into a mine operator. 

The limited involvement of Old Dominion with the Elro 
ation was clearly explained in uncontradicted testimony by 
al Manager Armsey: 

And at this substation what facilities or what proper- 
ties did Old Dominion have there? 

. Our only facilities were the metering equipment which 
measures the energy that would be used at this loca- 
tion. 


>v * 

. Who has the responsibility to maintain this substation 
and the transmission linos in and line.s out? 

. Someone other Chan Old Dominion Power Company. We 
weren't involved with the transmission line and sub- 
station. 

7. This degree of presence by Old Dominion at the sub- 

on would be less than that of a service representative from 


grass intended this result. 




oexieve that Con- 


To the contrary, Congress clearly excepted vendors 
Dominion from the reach nf rho .. .. ^ 


eien^th""s°" definitLn or"operator^" 

even the Secretary of Labor recognized throuBhont 

tortuou. history of hi, iodependLh contSJ 

«ino i, ii.iiii Mir-u” !r‘‘? : r •' » 

Conference Report providfa tha? *^®?”-®*''’''® history. The 

contractors in the definition ^"elusion of independent 

permit enforcement of the Act a ^P^’^ator was intended to 

ors "who may h^ve a independent contract- 

Rep. No. 95-461 95 th Con o f P^^^^^nce at the mine." S. 

HOi, yith Cong., 1st Sess. 37 (1977), 

44 Fed. Reg. 47746, 47748 ^ 

the Secretary additionally refoenizad^^?- (emphasis added). As 
term "operator" to those indeneS limiting the statutory 
significant degree of involJeLnt iJ .^ho have a 

consistent with judicial onnor operations is also 

«..pie, hhe Thi^d sc:oirs::~i;L"d 

tcaotor^rZvoL" ZL'e»“" 'on- 

dor.tood „ indicating. EayL 

Gnt contractors are to independ 

be a point, at least, at "'^y 

contact with a mine is so iJ?? ^"dependent contractor's 
WO" ci be difficult to conclude r?' ^^Jninimis that it 
performed. Such a reading services were being 

the fact that other persoL oolor by 

«te[], controK], or^stmo operators must "oper- 

-cj.othet petli;," 1 a .ina, Daaignatlo^rof 

JL in tha running of th"* teinres substantial 
be taken to suggeat tha? fall!?,""”!’ »“tutory text 
rTf-^j^yg-jo^ities is involvement 

contractors 


As 


indoned the requirement that an independent contractor have a 
itinuing presence at a mine in order to be considered an op- 
itor. In the preamble to the final rule, the Secretary stated 
it "as a general rule, MSHA will issue citations ... to 
lependent contractors for violations . . . committed by them 
1 their employees." 45 Fed. Reg. 44494 (July 1, 1980). In 
>port of this broad statement, the Secretary said that "MSHA 
j concluded that a regulation that would distinguish some con- 
ictors from others in formulating a comprehensive enforcement 
leme could, at this time, be overly complex, imprecise and 
id to arbitrary decisions . . . ."45 Fed. Reg. at 44495. To 
» extent that the final rule is not reconciled by the Depart- 
it of Labor and this Commission with the express Congressional 
:ention that only those contractors with a "continuing pres- 
:c" at a mine site be considered operators, it reflects an 
roneous and over-reaching reading of the Act. 

Whatever the merit to the Secretary's decision that it would 
leas complex and, thus, more administratively convenient to 
laider all independent contractors as operators, that conven- 
ice cannot legally override Congress* express distinction 
:ween those contractors who can be cited aa operators ( con- 
ictors "providing services or construction" with a "continuing 
ieence") and those who cannot (all others). 

By its definition of services ("an act done for the benefit 
at the command of another"), the majority includes the apoc- 
)hal Coca Cola man coming onto mine property to refill the 
le machine in the office. Wliile I was once confident that the 
jority would, if asked directly, agree that the Coca Cola 
npany and the Xerox Corporation are merely vendors, not mine 
iratora, the majority decision fails to provide any basis for 
:h a distinction and, in fact, negates the Congressional di- 
itive. In order to include this power company within the 
itutory definition, the majority has had to stretch the defi- 
:ion 80 far that it will now encompass every vendor approach- 
5 mine property. 

I would hold that the Secretary erroneously cited a non- 
irator and would vacate the citation and penalty. I dissent 
im the majority's failure to do so. 
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ITED STATES STEEL CORPORATION 


DECISION 


This consolidated proceeding arising under the 
d Health Act of 1977, 30 U.S.C. S 801 et seq . (198 
terpretation and application of 30 C.F.R. § 55.15- 
rsonal protection standard. The Commission's a 
dge concluded that U.S. Steel Corporation ("U.S. £ 
andard and assessed a civil penalty. 4 FMSHRC IIC 
r the reasons that follow, we affirm the judge in 
iiand in part. 

The events at issue in this proceeding occurred 
nntac Mine iron ore preparation plant in Mountain 
Is plant U.S. Steel produces taconite pellets, a h 
ncentrate used in making steel. After iron ore co 
to marble-sized taconite pellets during the agglom 
eparation process, the pellets are discharged into 
a large doughnut-shaped installation, about 56 fe 
ere the hot taconite pellets are cooled on a circu 
sting of a series of metal grates, called pallets. 
3ut 8 feet long and widens from about 5 feet at it 
Iter of the cooler to just under 7 feet at its out 

When the cooling cycle is almost complete a pal 
upright position and tips the cooled pellets into 
it below the pallet. There is only one opening to 
ih pallet pivots open in turn when it is in posit! 
»n a pallet is in the open position it creates two 
le of its axis, one of which is large enough for a 
rough. There is an entrance into the cooler locat 
it above the pallet conveyor floor in the vicinity 
i storage bin. 


in r. 17.11. S SS.15-3 orovides: 


On September 10> 1981, during a regular inspection of the prepi 
ration plant, an inspector of the Department of Labor's Mine Safety 
Health Administration ("MSHA") observed a maintenance foreman, who ' 
not wearing a safety line, climbing out of a cooler after performin; 
repair. While exiting, the foreman was in the Immediate vicinity o: 
opening to the storage bin. The cooler was not operating at the tii 
During the repair work, a pallet was in the upright position over t! 
storage bln. Plywood panels had been placed over the openings crea 
by the raised pallet. Before climbing out of the cooler, the forera. 
handed up the plywood panels. 

After investigating the situation, the Inspector concluded tha 
there was a danger of falling 18 feet to the storage bin through thi 
large opening created by the raised pallet, and that the foreman’s 
failure to wear a safety line was in violation of 30 C.F. R. § 55.15- 
The inspector also found that the violation was significant and sub- 
stantial and caused by the operator's "unwarrantable failure" to coi 
with the standard, and he cited the violation in a withdrawal order 
Issued pursuant to section 104(d)(2) of the Mine Act. 30 U.S.C. 

§ 814(d)(2). 2 ! 


Section 104(d) of the Mine Act provides: 

(1) If, upon any inspection of a coal or other mine, an 
authorized representative of the Secretary finds that there ha 
been a violation of any mandatory health or safety standard, ai 
he also finds that, while the conditions created by such viola 
do not cause imminent danger, such violation is of such nature 
could significantly and substantially contribute to the cause 
effect of a coal or other mine safety or health hazard, and if 
finds such violation to be caused by an unwarrantable failure > 
such operator to comply with such mandatory health or safety 
standards, he shall Include such finding in any citation given 
the operator under this Act. If, during the same inspection o: 
subsequent inspection of such mine within 90 days after the is 
of such citation, an authorized representative of the Secretar; 
finds another violation of any mandatory health or safety stani 
and finds such violation to be also caused by an unwarrantable 
failure of such operator to so comply, he shall forthwith Issu 
order requiring the operator to cause all persons in the area 
affected by such violation ... to be withdrawn from, and to be 
prohibited from entering, such area until an authorized repre- 
sentative of the Secretary determines that such violation has 
abated. 

(2) If a withdrawal order with respect to any area in a ' 
or other mine has been Issued pursuant to paragraph (1) , a wit 
drawal order shall promptly be issued by an authorized represe' 


U.S. Steel filed a notice of contest of the order, and the Secretary 
of Labor filed a petition for the assessment of a civil penalty. At the 
consolidated heating before the Commission’s administrative law judge, 
U.S. Steel argued that the standard was too vague to be enforced. In 
his decision the judge disagreed. He concluded that the standard's 
phrase, "danger of falling," did not extend to de minimis situations, 
l.e. , possible falls of only a few Inches or feeti and was sufficient to 
apprise "reasonably prudent operators" when safety belts are to be worn. 

4 FMSHRC at 1109. Finding that an "ordinary working person" would have 
recognized a danger of falling through the large opening created by the 
raised pallet in the cooler, the judge concluded that, on the facts 
present in the case, the foreman's exit from the cooler amounted to a 
violation of section 55.15-5. 4 FMSHRC at 1109-10. 

The judge also concluded that the inspector had issued a valid 
withdrawal order under section 104 (d) (2) of the Mine Act. The judge 
held that to sustain a section 104(d)(2) withdrawal order, the Secretary 
of Labor has the burden of proving the absence of an Intervening clean 
Inspection of the entire mine and that the violation was caused by an 
unwarrantable failure to comply with a mandatory standard. The judge 
relied on CF&I Steel Corporation . 2 FMSHRC 3459 (December 1980) , in 
which we approved an identical allocation of evidentiary burdens under 
the analogous provisions of the Federal Coal Mine Health and Safety Act 
of 1969, 30 U.S. C. § 801 et seq . (1976) (amended 1977). Although acknow- 
ledging that the evidence was "skimpy" and "possibly conflicting," the 
judge held that the Secretary had made out a prima facie case estab- 
lishing the absence of an intervening clean inspection. 4 FMSHRC at 
1107-09. 

Finally, relying on the definition of unwarrantable failure 
announced under the 1969 Coal Act by the Department of the Interior's 
Board of Mine Operations Appeals in Zelgler Coal Company , 7 IBMA 280 
(1977), the judge held that the violation was unwarrantable because it 
was committed by a foreman, a representative of management, who "should 
have known of the hazard and should have taken steps to avoid it." 4 
F^eHRC at 1110. 

We turn first to U.S. Steel’s challenge that the standard is too 
vague" to be enforced. The standard's requirement that safety belts and 
lines shall be worn by miners where there is a danger of falling is the 
kind of regulatory mandate "made simple and brief in order to be broadly 
adaptable to myriad circumstances." Kerr-McGee Corp .. 3 FMSHRC 2496, 

2497 (November 1981) . We have held previously that application of such 
a broad standard to particular factual contexts does not offend due 
process if the operator’s allegedly violative conduct is judged with 
reference to the objective test of what actions would have been taken 
under the same circumstances by a reasonably prudent person familiar 



identical personal protection standard dealing with safety lines con- 
tained at 30 C.F.R. § 57.15-5. Great Western Electric Company . 5 FMSHRC 
840, 841-42 (May 1983). U.S. Steel has presented no arguments that 
would lead us to reconsider that holding. The judge's application of 
the standard in this case, while differing in some minor respects from 
the Great Western formulation, was sufficiently similar to our approach 
in that case to pass muster on review. We therefore reject U.S. Steel's 
vagueness challenge . 

U.S. Steel's petition for discretionary review frames the issue 
with respect to the judge's conclusion of a violation only in terms of a 
generalized vagueness challenge. Nevertheless, the operator's brief 
contains some discussion that can be read as a challenge to the judge's 
specific findings that U.S. Steel violated the standard. We must 
emphasize the procedural bar against a party attempting in its brief to 
enlarge upon the issues raised in its petition for discretionary review. 
See 30 U.S.C. § 823(d) (2) (A) (iii)&(B); Commission Procedural Rules 70(f) 

& 71, 29 C.F.R. §§ 2700.70(f) & 71. We wish to make clear, however, 
that the judge's findings are supported by substantial evidence. 

There was no dispute that the foreman, when climbing out of the 
cooler, did not wear a safety belt. The judge evaluated the foreman's 
testimony describing his exit from the cooler, and concluded that a 
danger of falling should have been recognized under the circumstances. 

4 FMSHRC at 1109-10. The exit from the cooler was at least four feet 
above the pallet conveyor floor. The foreman testified that he pulled 
himself out by grabbing a gate bar located at the exit while bracing his 
knee against the cooler wall for balance. As noted above, the foreman 
had already handed up the plywood panels used to cover the openings over 
the storage bln and his exit was performed in the immediate vicinity of 
the openings. An 18-foot drop would have occurred if the foreman had 
fallen through the large opening over the storage bln. We conclude that 
substantial evidence, evaluated in the light of our Great Western Electric 
test, supports the judge’s conclusion that U.S. Steel violated the 
standard. 

We next examine the judge's findings concerning the validity of the 
section 104(d)(2) withdrawal order. The plain language of section 
104 (dj (2) of the Mine Act (n. 2 supra ) establishes three general pre- 
requisites for the issuance of an initial section 104(d)(2) withdrawal 
order; (1) a valid underlying section 104(d)(1) withdrawal order; (2) a 
violation of a mandatory safety or health standard "similar to [the 
violation] that resulted in the issuance of the withdrawal order under 
[section 104(d)(1)];" and (3) the absence of an intervening "inspection 
of such mine discloa[ing] no similar violations." 



Our resolution of the issue raised in this case turns on the third 
element — — the intervening clean inspection. Recently, we reaffirmed 
the rationale of CF&I , supra , and extended the prior consistent inter- 
pretation of "clean inspection" under the 1969 Coal Act to the 1977 Mine 
Act. Kitt Energy Corp ., 6 FMSHRC 1596, 1598-1601 (July 1984). petition 
for review filed sub nom . United Mine Workers of America v. FMSHRC . No. 
84-1428 (D.C. Cir . August 17, 1984). We held in Kitt Energy that to 
establish the validity of a section 104(d)(2) withdrawal order under the 
1977 Mine Act, the Secretary of Labor must prove the absence of an 
intervening clean inspection of the entire mine. We further held that 
such an intervening clean inspection is not limited solely to a complete 
regularly scheduled inspection, but may be composed of a combination of 
Inspections, so long as taken together they constitute an inspection of 
the mine in its entirety. Thus, the judge appropriately relied on CF&I 
in addressing the clean inspection issue raised here. We conclude, 
however, that substantial evidence does not support the judge's factual 
finding that the Secretary established the absence of an Intervening 
clean inspection. The entire testimony on the issue is limited and we 
quote it in full. 

Initially, on direct examination the inspector testified: 

Q. [By counsel for the Secretary] Now, when you 
decided to issue your particular 104(d) [(2)] 

... order, were you aware that there was a 
prior 104(d)(1) order in effect at the Minntac 
plant? 

A. Yes, I issued it. 

Q. You said you were the inspector who Issued 
the prior 104(d)(1) order? 

A. I was . 

Q. Could you tell us what standard was cited in 
the prior 104(d)(1) order? 

A. That was also a 15-5 safety belt standard. 

Q. Now, when you decided to issue the — the 

104(d)(2) order, did you know whether there 
was a prior Intervening clean inspection that 
had taken place since your Issuance of the 
104(d)(1) order? 


Q. And how do you know that? 

A. Cuz I was the inspector. I Issued the last 
one . 

Tr. 27-28 (emphasis added). 

In response to questions on cross-examination, the inspector 
testified: 

Q. [By counsel for U.S, Steel] Okay. Now 
did you Inspect Minntac operations 
between March 3rd, 1981 — March 31, 1981 
and September 10th, 1981? 

A. Oh, sure. 

Q. Were you there everyday? 

A. No, not every day. 

Q. Were you there rejajularly ? 

A. Just about . 

Q. And did you cover the entire facility? 

A. Um, I have covered the entire facility, yes . 

Q. The entire Minntac plant ? 

A. The entire I.D. No. 820. yes . [I.D. No. 820 
refers to the Minntac plant.] 

Q. So between March 3rd, 1981 — March 31, 1981, 
and September 10, 1981, you had been entirely 
through the Minntac Plant? 

A. Are you talking about a complete thorough 
inspection? 

Q. I*m asking you if you went to every area in the 
Minntac Plant between March Jlst, 1981, and 
September 10th, 1981. 

A. This was a different inspection on — in March. 



acKnowjLeogea Liie ana passioiy conrjLactlng nature of the 

testimony. The Judge provided no analysis of this evidence and con- 
cluded, "[Biased on the above testimony, ... MSHA established prima facii 
that there was not an intervening clean inspection between the section 
[1041(d)(1) and (d) (2) orders. U.S. Steel did not offer any evidence to 
rebut the prima facie showing." 4 FMSHRC at 1109. We respectfully 
disagree. 

During direct examination, the inspector appeared to give clear 
testimony that "There was not no clean inspection, no." Tr. 28. Pre- 
sumably, however, the inspector's view of what constitutes a clean 
inspection agrees with that argued by the Secretary; that only a 
regular quarterly inspection without similar violations lifts the sectiot 
104(d) chain. Our presumption is strengthened by the inspector's 
testimony on cross-examination, when he tried to distinguish regular 
Inspections he had conducted between March 31 and September 10, 1981. 

As noted above, we have held that any combination of regular or other 

Inspections that covers the entire mine can constitute an intervening 
clean inspection. The Inspector testified that he was at the Minntac 
Mine regularly and that between March 31 and September 10, 1981, "I have 

covered the entire facility, yes. ... The entire I.D. No. 820, yes." 

Tr. 53-54. The inspector's final word on the subject only compounded 
the confusion between his initial testimony and his later testimony: 
"Well, that's possible I went through there." Tr. 54. 

Precisely the same kind of concession of a "possible" intervening 
clean inspection composed of a series of spot Inspections covering the 
entire mine led the Commission in CP&I to conclude that a prima facie 
case of the absence of an intervening clean inspection had not been 
established. 2 FMSHRC at 3460-61. We also are mindful that the judge 
himself characterized the inspector's testimony in this proceeding as 
"skimpy" and "possibly conflicting." Our responsibility on review is to 
examine the entire record, and the totality of the inspector's testimony 
on direct examination and cross-examination is entirely too vague and 
uncertain to establish a prima facie case of the absence of an inter- 
vening clean inspection. We cannot treat this contradictory evidence as 
affording substantial evidentiary support to the judge's finding that 
there was an absence of an intervening clean inspection. Accordingly, 
because a prerequisite to Issuance of a valid section 104(d)(2) with- 
drawal order is lacking, we vacate the order. 



tiuwuvtii. , aj.xc=^Gicxuiio kjl vxuxauJ-uii aiiu txiiy jLU'-r\u^ 

findings associated with the violation survive the vacation of ord 
which they are contained. Consolidation Coal Co .« 4 FMSHRC 1791, 
97 (October 1982); Island Creek Coal Co ., 2 FMSHRC 279, 280 (Febru 
1980) . In Consolidation Coal, supra , we vacated a procedurally de 
section 104(d)(1) withdrawal order that contained special findings 
the violation was significant and substantial and caused by an un- 
warrantable failure to comply. We held that an absolute vacation 
order and dismissal would allow a serious violation to fall outsld 
statutory sanction expressly designed for it — the section 104(d) s 
of citations and orders. 4 FMSHRC at 1793-94, Thus, under the cl 
stances present in that case, we affirmed the judge’s modification 
the defective order to a section 104(d)(1) citation. 4 FMSHRC at 
97. In a related vein, we have also held recently that special fl 
may be included in a citation Issued pursuant to section 104(a) of 
Mine Act. Consolidation Coal Co .» 6 FMSHRC 189, 191-92 (February 

In this case, the inspector cited the violation as being sign 
and substantial and caused by an unwarrantable failure to comply, 
requisite special findings therefore are present to support a posa 
modification of the section 104(d)(2) order to the appropriate sec 
104(d)(1) order or citation. Because the section 104(d)(2) order 
stand, we remand to the judge to determine the appropriate modlflc 

The final issue in this case is whether the judge erred in co 
eluding that the violation was caused by the unwarrantable failure 
the operator to comply with the standard. As just noted, this fin 
bears on the appropriate modification. The judge summarily conclu 
"The violation was committed by a foreman, a representative of man 
ment. He should have known of the hazard and should have taken st 
avoid it.” 4 FMSHRC at 1110. U.S, Steel contends that the judge 


2 / We note that for a section 104(d)(1) withdrawal order to issu 
validly, the violation must have been caused by an unwarrantable f 
to comply with the standard, and the order must have been Issued w 
the same inspection or any subsequent inspection within 90 days af 
the issuance of the original 104(d)(1) citation. If this vlolatio 
occur within the 90-day limit, then it may be cited within a sectl 
104(d)(1) order if it also occurred as a result of the unwarrantab 
failure of the operator to comply with the standard — the final Iss 
discussed below in this decision. If, however, the violation occu 
outside the 90-day period, the Invalid order could still possibly 
modified to a section 104(d)(1) citation if the violation was both 
significant and substantial and unwarrantable. (If the judge need 
decide whether the violation here was significant and substantial, 
shall afford the parties the opportunity to submit additional argu 
on the subject, if they desire.) If on remand, the judge determin 


representative of management his violative conduct constituted an 
unwarrantable failure to comply# We find the judge *s conclusion on this 
issue to be Insufficiently explained# Consequently ^ we are unable to 
exercise meaningful review as to whether the conclusion is legally 
proper and supported by substantial evidence# See The Anaconda Company . 
3 FMSHRC 299, 299—302 (February 1981), Accordingly, we remand this 
question to the judge# In the Interests of procedural fairness, the 
judge should allow the parties to reargue their positions concerning 
unwarrantablllty, if they desire. After considering any such argument, 
the judge should articulate fully the reasons for his ruling on this 
issue* 


Accordingly, we affirm the judge's conclusion that U#S# Steel vio- 
lated section 55 #15-5# Because we reverse his finding concerning the 
absence of an intervening clean inspection, we vacate the section 
104(d)(2) withdrawal order and remand for proper modification of the 
order as discussed above# We also remand for reconsideration of the 
issue of unwarrantable failure and, if necessary, the question of 
whether the violation was significant and substantial (see n# 3, 
supra ) # 



The Secretary also argues that U#S. Steel violated Commission 
Procedural Rules 20(c) and 28, 29 C.F.R# §§ 2700# 20(c) & #28, by not 
specifically pleading its reliance on the issue of the Intervening clean 
inspection, and that the Judge erred in excusing that failure. The 
issue of the absence of an intervening clean inspection was part of the 
Secretary's prima facie case# The Secretary was required to prove all 
those elements of the prima facie case that had not been admitted or 
waived. In this instance, U#S. Steel generally denied "all other 




The judge’s conclusion that U. S. Steel violated section 55, 
clearly correct, supported by substantial evidence, and was chal] 
by this operator only In terms of a generalized vagueness asserts 
the majority acknowledges. My colleagues, however, have chosen l 
the substantial evidence found by the judge below to have establ: 
MSHA did not carry out a complete (clean) inspection of this mine 
the applicable period. Finding of Fact 7; Conclusion of Law 3. 

The decision below has been found wanting by the majority b( 
the judge "summarily concluded" that this violation was caused b; 
unwarrantable failure of the operator to comply with the standari 
his conclusion was "insufficiently explained." As they note, "w< 
unable to exercise meaningful review as to whether the conclusioi 
legally proper and supported by substantial evidence . . . Accordii 
remand this question to the judge." Slip op. at 9 (citation omii 

However, a different standard of review is applied to the 
inspection" question. The majority here, too, finds that "the ji 
provided no analysis of this [intervening clean inspection] evidi 
Slip op. at 7. Although I would not disagree that the judge's r 
would be significantly more satisfactory had it included an expa 
explanation for its bases, I am not prepared so readily to overt' 
clear holding that MSHA "established prima facie that there was 
intervening clean inspection," 4 FMSHRC at 1109, and, as the maji 
acknowledges, "U.S. Steel did not offer any evidence to rebut th 
facie showing." Id. 

As the judge acknowledged, the testimony below was "skimpy" 
"possibly conflicting." The judge, performing his fact-finding 
resolved that conflict. His reasons may have included an evalua 
the witness’ demeanor, evidence that MSHA inspector Wasley had a 
presence at this mine, and, of most significance, his clear test 
that: "There was not no clean inspection, no ." Slip op. at 5, 
28. jL/ (Emphasis added) . The Commission should be loath to ove 
the judge's determination and substitute a differing view of the 
absent any rationale other than disagreement with the fact-finde 
resolution of the conflicting evidence and speculation regarding 
meaning (see note 1, supra ) . 

My colleagues’ failure to remand this issue for necessary c 
cation is thus internally inconsistent. In lieu of affirmation 
judge on this issue, which would appear to me supportable on thi 
I would remand for clarification on this issue as well. See The 
Company . 3 FMSHRC 299 (1981) . Whatever may transpire in the fut 
this case will be better accomplished with such judicial clarifl 
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EUREKA MINING CORPORATION, 
Respondent 


DECISION 

Appearances: Rafael Alvarez, Esq., Office of the Solicitor, 

U.S. Department of Labor, Chicago, Illinois, 
for Petitioner; 

Barbara Reeves, Eureka Mining Corporation, 
Morgantown, Kentucky, for Respondent. 

Before; Judge Kennedy 

This matter came on for an evidentiary hearing in 
Owensboro, Kentucky on Thursday, July 26, 1984. At the 
conclusion of the hearing the parties conferred and moved 
for approval of a settlement of the two violations charged 
in the amount of $50. 

Based on an independent evaluation and ^ novo review 
of the circumstances as set forth in the transci^pt of the 
hearing, I found the settlement proposed was in accord 
with the purposes and policy of the Act. 

Accordingly, it is ORDERED that the decision approving 
settlement be, and hereby i 
matter DISMISSED. 


Distribution; 

Rafael Alvarez, Esq., Office of the Solicitor, U.S. Depart- 
ment of Labor, 230 South Dearborn St. , 8th PI. , Chicago, IL 
60604 (Certified Mail) 

Ms. Barbara Reeves, Eureka Mining Corporation, P.O. Box 277, 
Morgantown, KY 42261 (Certified Mail) 

/ejp 
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UNITED MINE WORKERS OF 
AMERICA (UMWA) , 

ON BEHALF OF 
JERRY D. MOORE, 

LARRY D. KESSINGER, 

Complainants 

V. 

PEABODY COAL COMPANY, 

Respondents 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
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PEABODY COAL COMPANY, 
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DISCRIMINATION PROCEE 

Docket No. KENT 82-10 
MADI CD 82-05 

Docket No. KENT 82-10 
MADI CD 82-04 

Eastern Division Oper 


Docket No. LAKE 83-69 
VINC CD 83-04 

Eastern Division Oper 


ORDER AWARDING DAMAGES 
ORDER AWARDING ATTORNEYS FEES 
ORDER ASSESSING CIVIL PENALTIES 

Appearances: Mary Lu Jordan, Esq., United Mine Workers 

America, Washington, D.C. on behalf of Co: 
plainants Jerry D. Moore and Larry D. Kes 
inger ; 

Frederick W. Moncrief, Esq., Office of th 
Solicitor, U.S. Department of Labor, Arli 
ton, Virginia, on behalf of Complainant, 
Thomas L. Williams; 

Michael 0. McKown, Esq., Peabody Coal Com 
St. Louis, Missouri, for Respondent. 


The operator and the Solicitor have stipulated that the 
total back pay and interest through July 23, 1984, to which 
Complainant, Thomas L. Williams, is entitled under the 
July 11 decision is $29,301,61. 

In addition, the Solicitor seeks recovery of unreim- 
bursed medical expenses, the amount of which the parties 
agree is $710. Reimbursement is also sought for the cost of 
obtaining recertification as an electrician. The parties 
agree that Complainant worked in the mines as an electriciar 
before his lay off (Hearing, July 27, 1984, p. 6-7), The 
operator concedes that under the July 11 decision Complain- 
ant is entitled to medical expenses and recertification 
(Hearing July 27, 1984, p. 5, 7-8). 

Complainant further seeks money damages for losses he 
incurred in real estate and business ventures after he was 
laid off. By letter to the Solicitor dated May 5, 1984, 
Complainant's private attorney, Mr. Clyde Collins, alleges 
realty losses of $58,380. Mr. Collins' letter sets forth 
the following; In June 1982 Complainant purchased a resi- 
dential property and a rental property for $58,000 ($20,000 
for residential and $38,000 for rental); the purchase was 
financed through a first mortgage to The Peoples National 
Bank, New Lexington, Ohio, of $50,000 and a second mortgage 
to the sellers of $8,000; Complainant was unable to make the 
mortgage payments in the first half of 1983 and the bank 
foreclosed on the mortgages, which foreclosure became final 
January 13, 1984; both properties were sold at a Sheriff's 
sale from which deficiency judgments against Complainant 
total $41,380; the properties were worth $75,000 and Com- 
plainant's loss of equity is $17,000; the combined damages 
from the deficiency judgments and the equity loss are 
$58,380. 

The Solicitor and operator's counsel agree that with 
additional interest through July 23, 1984, the claimed 
realty loss as of this date is $62,018.36 (Stipulation No. 
6 ). 


In addition. Complainant claims money damages arising 
from business losses. In this respect the attorney's letter 
sets forth the following: In December 1982, Complainant 
leased the real estate and equipment of a restaurant busi- 
ness for six months; Complainant borrowed $2,500 from the 
City Loan in New Lexington to be used as capital in connec- 


restaurant; the owners of the restaurant were also ir 
fault on the mortgage held by the bank on the restaui 
property; in April 1983, Complainant reached an agree 
with the owners of the restaurant for a new three yee 
lease, but the bank refused to consent to the lease c 
arrearages already existing on Complainant's resident 
mortgages with the bank; Complainant attempted a Chaj 
bankruptcy, but a feasible plan could not be worked c 
since the liabilities had reached the point where the 
sary payment into the plan was beyond Complainant's c 
Complainant returned possession of the restaurant pre 
to the owners at the conclusion of the initial lease 
the financial loss from this venture was $12,809.16. 

Finally, the attorney's letter states that Comp] 
incurred attorneys fees arising out of the matters d€ 
above in the amount of $7,235 and job hunting expense 
$1418.64. 

Section 105(c)(2) of the Act, pursuant to which 
Solicitor filed this action on Complainant’s behalf, 
vides as follows with respect to the relief that can 
given ; 

* * * The Commission shall afford an opportunit;^ 
hearing; (in accordance with section 554 of tit] 
United States Code, but without regard to subsec 
(a) (3) of such section) and thereafter shall iss 
order, based upon findings of fact, affirming, r 
fying or vacating the Secretary's proposed ordei 
directing other appropriate relief^ Such order 
become final 30 days after its issuance. The Cc 
sion shall have authority in such proceedings tc 
quire a person committing a violation of this si 
tion to take such affirmative action to abate t? 
Violation as the Commission deems appropriate, ] 
eluding, but not limited to, the rehiring or r^ 
statement of the miner to his former position wi 
back pay and interest^ * * * [Emphasis supplied" 

The Senate Report states with respect to relief 
tion 105 cases as follows: 

It is the Committee's intention that the Sc 
propose, and the Commission require, all relief 
necessary to make the complaining party whole ar 


remove the deleterious effects of the discriminatory 
conduct including, but not limited to reinstatement 
with full seniority rights, back~pay with interest, and 
recompense for any special damages sustained as a 
result of the discrimination. The specified relief is 
only illustrative. 

S. REP. NO. 95-181, 95th Cong., 1st Sess . 37 (1977), 
reprinted in LEGISLATIVE HISTORY OF THE FEDERAL MINE 
SAFETY AND HEALTH ACT OF 1977, 95th Cong,, 2d Sess., at 
625 (1978). 

The Act specifically provides for back pay and inter- 
est. Accordingly, the Complainant is entitled to $29,301.61 
plus additional interest from July 23, 1984 to the date of 
payment computed in accordance with applicable Commission 
precedent. 

In addition, it must be determined whether the addi- 
tional special damages which Complainant seeks may be 
awarded as "other appropriate relief under section 105 
(c) (2) , supra . In the words of the Senate Report quoted, 
supra , such damages are awarded when they are sustained "as 
a result of" the discrimination. The right to recover such 
amounts under the Mine Act has not been decided. Reference 
may be made, however, to general principles of law. It has 
been held that in order to be recoverable, damages must be 
proved to be the proximate result of the complained wrong. 
Classic Bowl, Inc, v. AMF Pinspotter, Inc. , 403 F.2d 463 
(7th Cir. 1968) . The legal concept of proximity is appli- 
cable to ascertain and measure damages. The necessary and 
appropriate limits of judicial inquiry are served by dis- 
regarding consequential and remote effects. Commonwealth 
Edison Company v. Allis-Chalmers Manufacturing Company , 225 
Supp . 332 (N.D. 111. 1963). The usual monetary measure 
of damages for wrongful discharge at common law, under the 
National Labor Relations Act and under the Equal Opportunity 
Act is back pay less interim earnings. St. Clair v. Local 
Union 515 , 422 F.2d 128 {6th Cir. 1969). An employee dis- 
charged in violation of the Railway Labor Act was held 
entitled in addition to reinstatement only to an award of 
back pay. Brady v. Trans-World Airlines, Inc. , 244 F. Supp. 


16.5% interest rate (Hearing July 27, 1984 , p. 13). Even 
where the individual did not engage in such activities, 
recovery for his loss of a home to the mortgage holder has 
been denied. St. Clair v. Local Union No. 515 , supra . 
Moreover, just a few months after Complainant undertook, the 
sizeable real estate debts just described and after he had 
been laid off, he went into the restaurant business, again 
without any equity of his own and borrowing additional cash 
from a loan company and obligating himself to monthly pay- 
ments of $1500 under a six months lease. It is little 
wonder that the bank which held the mortgages on Complain- 
ant's realty and the mortgage on the restaurant refused to 
consent to a new lease on the restaurant. It must also be 
noted that it appears from the attorney's letter that the 
owners of the restaurant had no other assets because they 
immediately went into default when Complainant could not pa 
them. In sum therefore, many intervening factors, and not 
the wrongful layoff, are responsible for Complainant's 
damages in real estate and business. The principal and pre 
cipitating factor in Complainant's financial debacle has 
been his own business and financial judgment, or lack there 
of. Under such circumstances, award of special damages 
would not be appropriate under the Act and such relief is 
denied. 

The same considerations apply with respect to the at- 
torney's fees and related expenses which were incurred by 
Complainant as a result of his real estate and business 
activities. Recovery of damages for these items is also 
denied . 


None of the real estate and business figures given by 
Complainant's private attorney have been verified. Many 
appear highly questionable. For example, the value of the 
real estate is given as $75,000 although Complainant paid 
only $58,000 for it with no down payment. At the foreclo- 
sure sale, the properties were sold for $26,666 which, ac- 
cording to the Order of Sale furnished by the Solicitor, wa 
at least 2/3 of the appraised value. Accordingly, the ap- 
praisal value could not have been more than $40,000. For 
the reasons set forth herein, it is not necessary for pres- 
ent purposes to determine the true extent of Complainant's 
losses in these matters. 


As set rortn aoove, tne letter from Complainant's at- 
torney alleged expenses of $1,418.64 related to seeking 
employment. The Solicitor's brief cited no case law to 
support an award of such damages. The Solicitor advised 
that he knew of no precedent to support such an award and 
indeed stated that decisions under the National Labor Re- 
lations Act indicated such an award would not be made (Hear 
ing July 27, 1984, p, 16). The claim of damages for these 
amounts is, therefore, denied. 

Two other items remain for consideration. As pre- 
viously stated, the parties agree that the unreimbursed 
medical expenses are $710. Operator's counsel advised that 
no objection exists with respect to this item (Hearing 
July 27, 1984, p.5). So too, the operator does not object 
to payment for the Complainant's recertification as an 
electrician (Hearing July 27, 1984, p. 7-8). It should be 
noted that an award of damages in these two instances would 
be appropriate under the principles set forth herein. The 
medical expenses would have been paid for by health insur- 
ance if Complainant had been working and the electrical 
certification would not have expired if Complainant had not 
been laid off. The layoff was the proximate cause of these 
particular losses. 

Finally, careful consideration has been given to the 
decision in Secretary of Labor on behalf of Noland v. Luck 
Quarries, Inc. , 2 PMSHRC 954 (1980) . In that case, recover 
was allowed under section 105(c)(2) for lost equity in a 
truck. The miner there had been a truck driver who hauled 
rock in his own truck for the company which had wrongfully 
discharged him. Because of earnings lost due to the dis- 
charge, the Complainant lost the truck. In order for the 
miner in Noland to return to his former work hauling rock, 
he needed a truck. It was therefore not enough in that cas 
to order reinstatement with back pay and interest. The 
analogous item in the instant case is the cost of recerti- 
fication as an electrician which has been allowed and which 
would permit Complainant to resume his former position in 
the mines as an electrician. The decision in Noland is not 
precedent for an award in this case of special damages 
arising from real estate and business losses unrelated to 
Complainant's ability to return to his former position and 
caused by many factors other than the discriminatory layoff 


KENT 82-1Q5-D 
KENT 82-106-D 


The operator and the United Mine Workers have e 
that under the July 11 decision# total back pay and 
through July 23# 1984, payable to Mr. Kessinger is $ 
and to Mr, Moore is $59,294,25. 

Section 105(c)(3) of the Act, pursuant to whicl: 
union brought these actions on behalf of Complainant 
singer and Moore, provides for relief in terms like 
section 105(c)(2) already considered with respect tc 
suit brought by the Solicitor. Section 105(cM3) pt 
in pertinent part as follows ; 

* * * The Commission shall afford an opportunit 
hearing (in accordance with section 554 of titl 
United States Code, but without regard to subse 
(a) (3) of such section) , and thereafter shall i 
an order, based upon findings of fact, dismiss! 
sustaining the complainant’s charges and, if tii 
^arges are sustaTnedV granting such relief as 
Seems ^appropriate , including, but not limited ~t 
an order requiring the ir eh i ring or reins tatemeir 
o? the miner to his former position with back~F 
and interest or such remedy as may be appropris 
Such order shall become final 30 days after its 
ance. Whenever an order is Issued sustaining t 
Complainant's charges under this subsection, a 
equal to the aggregate amount of all costs and' 
penses (including attorney's fees) as determine 
oy the Commission to have been reasonably incui 
by the miner, applicant for employment or repre 
tive of miners for, or in connection with, the^ 
^tlon and prosecution of such proceedings shal 
assessed against the person committing such vie 

* * * [Emphasis supplied.”] 

Since the Act specifically provides for back pa 
interest. Complainant Moore is entitled to $59,294.4 
interest after July 23, 1984, and Complainant Kessir 
entitled to $43,320.12 plus interest after July 23, 
Interest is computed in accordance with applicable C 
sion precedent. 

These cases present the additional issue of att 
fees. Counsel for the union has filed a petition fc 







^luu per nour. xne rorar ree sougnt is 5>iz,D^o.3U. £/ Trie 
operator did not object to the number of hours claimi^d or to 
the market rate given by the union {Hearing July 27, 1984, 
p. 4) . 


It has been decided that attorneys fees may be awarded 
in discrimination cases brought under the Mine Safety Act by 
the union on behalf of miners. In Munsey v. Federal Mine 
Health and Safety Review Commission , 701 F.2d 976 (D.C. Cir. 
1983) , the Court of Appeals for the District of Columbia 
held in this respect as follows: 

* * * This circuit has recognized that unions and union 
attorneys are entitled to costs and attorney fees for 
representation of union members. Nat'l Treasury Em - 
ployees Union V. U.S. Dep’t of the Treasury , 656 F.2d 
848 (D.C. Cir. 1981) . If attorney fees are awarded to 
the union itself rather than its attorney, the union 
can only recoup the expenses it incurred in supplying 
services to the client; above-cost fees to the union 
itself would be inappropriate. W. at 853. If attor- 
ney fees are awarded to the attorney alone (and ndt for 
the union's general treasury), the attorney is entitled 
to receive the market value of the services rendered. 
The mere fact that an attorney is a salaried employee 
of the union should not affect the size of the fee to 
which he is entitled. ]W. at 850. "Reasonableness, in 
terms of market value of the services rendered, is the 
sole limit on fee awards to organizationally-hired 
lawyers when the fees are to be paid to the lawyers 
alone." at 852-853. 

On remand, the Commission should determine the 
amount to be awarded in accordance with the standards 
set forth in Nat'l Treasury Employees Union v. U.S. 
Dep't of the Treasury , supra . X/ 


1/ We note that in past cases we have required sala- 
ried attorneys recovering the market value of their 
services from defendants to reimburse their employers 
for the kinds of expenses the employers incurred that 
would normally be included in an attorney's fee, in- 
cluding the salaries of the lawyers and their adjunct 
staff. * * * 


The hours and market rate claimed are reason< 
light of the nature of the cases and all that has 
in them. Accordingly, a total fee of $12,628.50 : 
The representation that the union's cost is $60 p( 
accepted. Accordingly, $7,678.50 of the total fe< 
to the union and the balance of $4,950 is awarded 
counsel. 

The statutory scheme of health and safety in 
expressed in the Mine Safety Act provides throughc 
meaningful participation by miner representatives 
bringing these actions, the union has fulfilled ii 
role and demonstrated the value of the opportunity 
ticipate. 


Assessment of Civil Penalties 


The Solicitor has filed a petition seeking tl 
raent of a civil penalty of $1000 in each of the tl 
The parties agreed with respect to the six criter: 
forth in section 110 (i) of the Act (Hearing July ; 
p. 25-27) . The operator waived its right to file 
and had no objection to payment of these amounts 
July 27, 1984, p. 24). The proposed penalties ar< 
tent with the Act and will advance its purposes, 
ingly, civil penalties totalling $3,000 are assess 


Order 


It is Ordered that the operator pay Complains 
L. Williams $29,301.61 and $710 plus interest fror 
1984, to the date of payment. 

It is further Ordered that when Complainant ' 
William is recalled, the operator either pay neces 
reasonable costs of electrical recertification or 
the instruction necessary for such recertif icatioi 

It is further Ordered that all other claims < 
plainant Thomas L. Williams for damages are Deniec 

It is further Ordered that the operator pay ( 
Jerry D. Moore $59,294.45 plus interest from July 
to the date of payment. 


It is further Ordered that the operator pay attorneys 
of $7,678.50 to the United Mine Workers of America. 

It is further Ordered that the operator pay attorneys 
of $4,950 to Ms. Mary Lu Jordan, Esq. 

It is Ordered the operator pay civil penalties of 
00. If no appeal is taken, payment of civil penalties 
L be made within 30 days of the expiration of the appeal 
3d. 



cibution ; 

ael 0. McKown, Esq., P.O. Box 235, St. Louis, MO 63166 
tified Mail) 

Lu Jordan, Esq. , United Mine Workers of America, 900 
Street, N.W. , Washington, DC 20005 (Certified Mail) 

arick Moncrief, Esq., Office of the Solicitor, U.S, De~ 
nent of Labor, 4015 Wilson Boulevard, Arlington, VA 
3 (Certified Mail) 
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WASHINGTON, D.C. 20006 

August 3, 1984 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 
Petitioner 

V. 

PHELPS DODGE CORPORATION, 
Respondent 


CIVIL PENALTY P 

Docket No. WEST 
A.C. No. 02-001 

Docket No. WEST 
A.C. No. 02-008 

New Cornelia Br 


DECISION 

Appearances: John C. Nangle, Esq., Associate Reg 

Solicitor, U.S. Department of Labor 
Angeles, California, for Petitioner 
Stephen W. Pogson, Esq., Evans, Kit 
Jenckes, P.C. , Phoenix, Arizona, fc 
dent. 

Before: Judge Merlin 

These cases are petitions for the assessment 
penalties filed by the Secretary of Labor against 
Dodge Corporation. The hearing was held as schedr 
May 30, 1984. 

By agreement of the parties, these cases were 
dated for hearing and decision (Tr. 5) . At the he 
parties agreed to the following stipulations (Tr. 

1. The operator is the owner and operator of 
subject mine. 

2. The operator and the mine are subject to 
diction of the Federal Mine Safety and Healtl 
1977. 

3. The administrative law judge has jurisdic 

4. The inspectors who issued the subject cit 
were duly authorized representatives of the £ 


6. Copies of the subject citations and terminations 
are authentic and may be admitted into evidence for 
the purpose of establishing their issuance but not for 
the purpose of establishing the truth or relevancy of 
any statement asserted therein, 

7. Imposition of penalties herein will not affect the 
operator's ability to continue in business. 

8. All the alleged violations were abated in good 
faith. 

9. The operator's previous history of violations is 
average . 1/ 

10. The operator's size is large. 

11. Violations occurred in citations Nos, 2086972 and 
2086671. 


Citation No. 2086972 

Section 55.14-1 of the mandatory standards, 30 C.F.R. 
S 55.14-1, provides as follows: 

Gears; sprockets; chains; drive, head, 
tail, and takeup pulleys; flywheels; coup- 
lings; shafts; sawblades; fan inlets; and 
similar exposed moving machine parts which 
may be contacted by persons , and which may 
cause injury to persons, shall be guarded. 

The citation describes the condition or practice as 
follows : 


There was no guard to prevent a person 
from contacting the auxilliary (sic) rope 
starter on the 10 h.p. gasoline engine for 
the air compressor located on the bed of 
M-41 GMC service truck. The rope starter 
was about 5 feet above the ground and faced 
out from the truck bed- It was in motion 
when the motor was running and was next to 
the electric starter switch. 



1 


As set forth in stipulation No. ii, supra , 
tion is admitted. The inspector explained that i 
starter in question was an auxiliary to the autoi 
starter, primarily used to start up the air compj 
pumped air into tires (Tr. 8, 26). The inspecto: 
testified that the air compressor mounted on a t] 
used on uneven ground or on ground covered with 1 
(Tr. 27-28) . I accept this testimony over contr< 
mony from the operator's safety supervisor (Tr, ! 
further accept the inspector's testimony that an 
could slip and lose his footing thereby coming ir 
with the moving part of the machine. An injury v 
(Tr. 28, 30). Accordingly, I conclude the violat 
serious. I reject the argument that because the 
ating the starter were familiar with it, an accic 
not happen (Tr. 45) . The history of mining is re 
knowledgeable people becoming involved in serious 
either through their own misconduct or through e\ 
which they had no control. The starter should nc 
left uncovered. The operator was guilty of ordir 
gence. 

Finally, I believe the violation was signifi 
substantial. The operator of the air compressor 
others whose equipment was being serviced are roi 
the area and could stumble on the uneven ground s 
caught. Any injury would be severe. The reasonc 
hood tests of the Commission are satisfied. U.S. 
Corp. , — FMSHRC — (July 11 , 1984), Consolidat 
Company , 6 FMSHRC 34 (1984), Consolidation Coal C 
FMSHRC 189 (1984). 

A penalty of $75 is imposed. 


Citation Ho. 2086667 

Section 55.11-1 of the mandatory standard, 2 
§ 55.11-1, provides as follows: 

Safe means of access shall be provided 
and maintained to all working places. 

citation describes the condition or prac 

follows: 


An employee was observed crossing the 
No, 1 primary pan feeder dump to and from 


was not provided, due to the opening on both 
sides of the track, use [sic] for dumping 
ore cars. This was not a regular travel 
area, company had an access on east side of 
the ore dump. 

The operator concedes that under Commission precedent 
trestle was a means of access and that it was required 
oe safe. Hanna Mining Company , 3 FMSHRC 2045 (1981) . 
operator argues, however, that MSHA failed to show that 
trestle was not safe. This argument cannot be accepted, 
trestle was eight feet wide with five feet between the 
Ls. It was approximately 50 feet long. The trestle 
ined a chasm, 14 to 15 feet deep, which was the dumping 
It. Trains moved along the rails and dumped onto a pan 
3er. There was a danger of falling into the pan feeder 
an individual were to trip (Tr. 81) . The locomotive 
Lneer and the dump operator, who brought the materials 
D the trestle to be dumped, were required by the operator 
trope themselves off. They were to place a lanyard in 
1 a way that if they fell, they would be caught and 
/ented from falling into the chasm (Tr. 86). Thus, the 
rator itself recognized the danger of being on the 
3tle. 


Based upon the foregoing, I conclude a violation ex- 
5d and that it was serious. I further determine that the 
rator was negligent in not preventing use of the unsafe 
stle by the workers. Finally, the violation was signifi- 
t and substantial. It was reasonably likely that use of 
trestle would result in a reasonably serious injury. 

. Steel , FMSHRC (July 11, 1984), Consolidation 

L Company , 6 FMSHRC 34 (1984) . 

A penalty of $125 is assessed. 


ition No. 2086671 


Section 55.9-7 of the mandatory standards, 30 C.P.R, 
5.9-7, provides as follows; 

Unguarded conveyors with walkways shall 
be equipped with emergency stop devices or 
cords along their full length. 


The citation describes the condition or practice as 


to about three (3) foot wide walkway, an emer- 
gency stop cord was mounted up front from the 
idle roller to where a person could not reach 
it if he or she had needed it in an emergency. 
Exposure would be about one person, one time 
on daily basis. 

As set forth in Stipulation No. 11, supra , the v 
tion in this instance was admitted. The evidence dem 
atrates that the atop cord was missing for a relative 
short distance running from the angle iron back to th 
pulley C'C" to "D", MSHA Exh. No. 11) (Tr. 119-121). 
inspector and the operator's safety inspector were in 
flict over whether an individual would be seriously i 
if they became caught at a pinch point where there wa 
emergency cord (Tr. 124-125, 135-140, 154). I find t 
inspector's testimony more persuasive in this regard 
accept it. Maintenance personnel and repairmen were 
area in the performance of their usual duties and the 
veyor could be running although this would be rare (1 
150) . The violation was serious. I accept the inspe 
evaluation that negligence was low (Tr. 124) . The vi 
was significant and substantial because it was reason 
likely that an individual who became caught would suf 
reasonably serious injury. 

A penalty of $70 is assessed. 


Citation No. 2086672 


Section 55.11-1 of the mandatory standard 30 C.F 
§ 55.11-1, provides as follows: 

Safe means of access shall be provided 
and maintained to all working places . 

The citation described the condition or practice 
follows : 


The entire lenght (sic) , and both sides 
of No. 2 conveyor had accumulations of muck 
with rocks up to about 8 (eight) inches in 
diameter in the walkways, also piles of muck 
up to about (three) 3 feet high. Possible 
tripping and/or fall hazard. 




^ 




on the walkway but argues nevertheless that it was a safe 
means of access (Operator's Brief P. 7). The inspector tes- 
tified that the risk was of someone tripping and falling 
(Tr. 115), I find the inspector's testimony persuasive and 

accept it. The operator's witness first indicated that 

maintenance people, when making their rounds, merely shine a 
flashlight down the walkway rather than traveling down it 
(Tr, 131-132, 150-151, 152) but later he admitted that 
sometimes they might travel down the walkway to check it 
(Tr, 151, 153) . I find that maintenance and repair person- 
nel were required to travel along the walkway in performance 
of their regular duties. A violation existed and it was 
serious. The operator was plainly negligent. Finally the 
violation was significant and substantial because traveling 
along this walkway presented a reasonable likelihood of a 
reasonably serious injury. 

A penalty of $100 is assessed. 


Citation No. 2086674 


Section 55.14-1 of the mandatory standards, 30 C.F.R. § 
55.14-1, provides as follows: 

Gears; sprockets; chains; drive, head, 
tail, and takeup pulleys; flywheels; coup- 
lings; shafts; saw blades; fan inlets; and 
similar exposed moving machine parts which 
may be contacted by persons, and which may 
cause injury to persons, shall be guarded. 

The citation describes the condition or practice as 
follows : 


The guards on the two oil pumps did 
not extend around the back side of the "v" 
belts , leaving an opening to where a person 
could make contact with the pinchpoint, 
both motors had about 4 inch pulley and 
about 10" pulley on the pumps. High point 
was about three (3) feet above floor level 
and about three (3) from the wall of the 
enclosure, energized and subject to start, 
located in the No. 2 primary gyrator oil 
pump house. 



points where the belts met the pulleys (point 
Exh. No. 13) (Tr. 157-158) . In the inspector 
individual’s hand could become caught at this 
160, 161, 164-166). However, the operator's ' 
tified that it was highly unlil<ely if not imp 
individual to become caught at the pinchpoint 
{Tr. 175-176). Based upon the photographic e 
duced by the Solicitor (MSHA Exh. Nos. 12 and 
the testimony of the inspector more persuasiv 
that a violation existed. Since injury could 
violation was serious. The operator was negl 
adequately guarding the machinery. Maintenan 
required to be in the area in the performance 
lar duties. The violation was significant an 
because it was reasonably likely that a slipp 
accident would expose miners near the machine 
ably serious injury. 

A penalty of $75 is assessed. 


Citation No. 2086888 


Section 55.16-6 of the mandatory standar 
§ 55.16-6, provides as follows: 

Valves on compressed gas cylinders 
be protected by covers when being transp 
stored, and by a safe location when the 
ders are in use. 

The citation describes the condition or 
follows : 


The acetylene and oxygen cylinders 
observed in the walkway between No. 10 a 
11 mills. The gauges were mounted on th 
cylinders which were in an "off" positio 
and secured in a hand cart in an upright 
position. This area was traveled hourly 
Also an overhead crane was in use. The 
ting rig was not assigned to anyone in t 
area. 1100 hour to 0700 hour shift may 
used them. 

There is no dispute with respect to the 
inspector found two acetylene and oxygen cyli 


luestioned miners in the area but no one admitted to using 
he cylinders (Tr, 199-200) . The inspector concluded that 
he cylinders had been left by someone on the prior shift 
Tr. 200, 205). The issue presented is whether the situa- 
ion is covered by the mandatory standard. The workers in 
he area to whom the inspector spoke said they were not 
ssigned to work with the cylinders (Tr. 199-200) . Accord- 
ng to the inspector the mill foreman said the cylinders 
light have been used on the prior shift (Tr. 200) . One 
ndividual the inspector spoke to said they were going to 
ake the cylinders back to the repair bay area (Tr. 201) . 
he inspector concluded that on the present shift, no one 
as assigned to the tanks which were going to be taken to 
he bay area (Tr. 201) . The inspector concluded that the 
ylinders were stored and that a violation existed because 
hey were not protected by covers. 

In Secretary of Labor v. FMC Corporation , — FMSHRC — 
July 2, 1984), the Commission defined "storage" as follows; 
In ordinary usage, the term storage, 'the act of storing or 
he state of being stored', covers a wide variety of mean- 
ngs , including to accumulate, to supply, to amass, or to 
eep for future use." The Commission decided that the term 
as sufficiently broad to include short-term, long-term, and 
emi-permanent storage. In FMC , a blasting agent was im- 
roperly left in a supply yard for over an hour and some of 
t had not been moved for more than six hours. In this 
ase, the shift had started at 7:00 a.m. and the inspector 
aw the cylinders just before 9:00 a.m. He was justified in 
oncluding that they had been left from the prior shift, 
he interval in this case falls within the time frame held 
y the Commission to constitute "storage" under a comparable 
andatory standard. Therefore, I conclude that the cylin- 
ers were being stored temporarily or semi-permanently be- 
ore being transported to the bay area. Due to the lack of 
overs on the cylinders, a violation existed. 

The inspector testified that the cylinders could become 
irborne projectiles if the valve stem broke while the cyl- 
nder was tipped (Tr. 202-203) . I find this could easily 
appen since the area was traveled hourly and hoses were 
resent on which a person could trip (Tr. 206) . The vio- 
ation was serious. I further find the operator was neg- 
igent. Both the foreman on the prior shift and the foreman 
n the shift in progress had ample time and opportunity to 
iscover this condition and correct it. I reject the in- 
pector's excuse for failing to cite this violation as sig- 


The operator is Ordered to pay the following at 
within 30 days from the date of this decision: 


tation No. 

Amount 

2086972 

$ 75 

2086667 

125 

2086671 

70 

2086672 

100 

2086674 

75 

2086888 

250 

Total $695 



Distribution : 

John C. Nangle, Esq., Associate Regional Solicitor, 
Department of Labor, 3247 Federal Building, 300 Nor 
Angeles Street, Los Angeles, CA 90012 (Certified 

Stephen W. Pogson, Esq,, Evans, Kitchel & Jenckes , 
2600 North Central Avenue, Suite 1900, Phoenix, AZ 
(Certified Mail) 



CIVIL PENALTY PROCEEDINGS 

Docket No. LAKE 83-74~M 
A.C. No. 20-02514-05501 

Docket No. LAKE 83-75-M 
A.C. No. 20-00038-05501 

Docket No. LAKE 83-76-M 
A.C. No. 20-00038-05502 

Docket No. LAKE 83-77-M 
A.C. No. 20-00038-05503 

Docket No. LAKE 83-80-M 
A.C. No. 20-00038-05504 

Docket No. LAKE 83-81-M 
A.C. No. 20-02514-05502 

Medusa Cement Company Plant 

DECISION 

Appearances: Rafael Alvarez, Esq., Office of the 

Solicitor, U.S. Department of Labor, 

Chicago, Illinois, for Petitioner; 

Ralph M. Richie, Safety Director, Medusa 
Cement Company, Cleveland, Ohio, for 
Respondent. 

Before: Judge Broderick 

STATEMENT OF THE CASE 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

V. 

MEDUSA CEMENT COMPANY, 

Respondent 


The above cases Involve 48 alleged violations of manda 
tory safety standards cited during inspections in April and 
May, 1983. Respondent contested the penalties assessed by 
MSHA and the Solicitor filed proposals for penalty which 
were docketed in the Review Commission. Subsequently, the 
parties agreed to settle the violations for the amount orig 
inally assessed and motions for approval of the settlement 



agreements were submitted. The Chief Administrat: 
Judge denied the settlement proposals and assignee 
cases to me. 

Pursuant to notice, the cases were heard in ( 
Michigan, on June 21, 1984. During an on the rec< 
cussion between the representatives of both parti) 
ing the taking of testimony from Federal Mine Ins] 
Ronald J. Baril and Clyde C. Brown for Petitioner 
Safety Director William Nall and Safety Committee 
Richard Putman for Respondent, the parties agreed 
the violations f>or the penalties listed herein, 
the record that I would approve the settlement agi 

FINDINGS AND CONCLUSIONS APPLICABLE TO ALL VIOLAT! 


1. Respondent owns and operates a mill in Cl 
County, Michigan, which produces cement. It is a 
of the Crane Company and is a relatively large op) 
operates the subject mill on a seasonal basis. 

2. Respondent has a modest history of prior 
violations . 

3. The penalties assesed herein will not af. 
Respondent's ability to continue in business. 

4. Respondent admits the violations charged 
citations involved herein. 

5. All of the violations involved in these 
ings were abated promptly and in good faith. 

DOCKET NO. LAKE 83-74~M 

Citation No. 2088977 


This citation charged a violation of 30 C.F. 
§ 56.16-6 because of the failure to place covers 
stems of oxygen and acetylene tanks. The inspect 
fied that this was a technical violation and no h 
presented. The violation was originally assessed 
and the parties proposed to settle for $20. I ac 
representations made at the hearing and approved 
posed settlement . 


This citation charged a violation of 30 C.F.R. 

56.9-2, because a rear view mirror was missing from a 
ul truck. The violation was originally assessed at $20 
d the parties proposed to settle for $50. I approved the 
oposed settlement. 

tation No. 2088979 


This citation charged a violation of 30 C.F.R. 
56.4-24(d), because of a defective fire extinguisher on a 
ill. The inspector testified that this was a significant 
d substantial violation. The violation was originally 
sessed at $39, and the parties proposed to settle for 
00. I approved the proposed settlement. 

tation No. 2088980 


This citation charged a violation of 30 C.F.R. 

56.9-2, because a rear view mirror was missing from a 
ul truck. The violation was originally assessed at $20 
d the parties proposed to settle for $50. i approved the 
oposed settlement. 

tation No. 2088994 


This citation charged a violation of 30 C.F.R 
56.12-25 because a portable extension cord light was not 
ounded. The cord was used only for lighting purposes and 
d not present any hazard to employees. The violation was 
iginally assessed at $20 and the parties proposed to 
ttle for $20. I approved the settlement. 

tation No. 2088995 


This citation charged a violation of 30 C.F.R. 
56.12-14, because an employee was moving a power shovel 
ble without proper protective equipment. The equipment 
s provided by Respondent, and the employees were 
structed to use it, but the employee in question failed 
use it. The violation was originally assessed at $68 
d the parties proposed to settle for $68. I approved the 
ttlement. 

tation No. 2088996 


citation No. 2089074 


This citation charged a violation of 30 C.F.R, 
§ 56.11-2 because of a missing section on a handra; 
walkway. Maintenance has just been performed in tl 
and the top section of the handrail had been remov< 
order to perform the work. Supervisory personnel \ 
aware that the handrail had not been replaced. Th< 
tion was originally assessed at $68 and the parties 
posed to settle for $68. I approved the proposed 
settlement. 

Citation No. 2089075 


This citation charged a violation of 30 C.F.R 
§ 56.11-12 because of an opening above a conveyor 
which a person could fall. The plant had just gom 
production for the season and the area had not bee: 
care of. The violation was originally assessed at 
the parties proposed to settle for $85. I approve* 
proposed settlement. 

Citation No. 2089076 


This citation charged a violation of 30 C.F.R 
§ 56.12-34 because of a portable light bulb hangin 
"shoot" without being guarded. The violation was ' 
assessed at $68 and the parties proposed to settle 
I approved the proposed settlement. 

Citation No. 2089077 


This citation charged a violation of 30 C.F.R 
§ 56.11-1 because of a material build-up on a walk 
Again, the plant had just started operating, and t 
company had not yet completed cleaning its many wa 
The violation was originally assessed at $85 and t 
parties proposed to settle for $85. I approved th 
proposed settlement. 

Citation No. 2089078 


This citation charged a violation of 30 C.F.R 


^ cij.ea w^s not active at tne 

time. There was no loose material on the deck. The viola- 
tion was originally assessed at $20 and the parties pro- 
posed to settle for $20. I approved the proposed 
settlement , 

Citation No. 2089043 


This citation charged a violation of 30 C.F.R. 

§ 56.14-6 because of an unguarded pinch point. The viola- 
tion was originally assessed at $112 and the parties pro- 
posed to settle for $112. I approved the proposed 
settlement. 

Citation No. 2089044 


This citation charged a violation of 30 C.F.R. 

S 56.16-5 because compressed gas cylinders were not 
properly secured. The cylinders had just been used and the 
employees neglected to chain them up. The violation was 
originally assessed at $68 and the parties proposed to 
settle for $68. I approved the proposed settlement. 

Citation No. 2089045 


This citation charged a violation of 30 C.F.R, 

§ 56.12-34 because a portable extension cord with exposed 
wires and a broken light bulb in its socket was plugged in 
and lying on the floor. The cord had just been used by an 
employee and was left on the floor. The violation was 
originally assessed at $136 and the parties proposed to 
settle for $136. I approved the proposed settlement. 

Citation No . 208 9047 


This citation charged a violation of 30 C.F.R. 

S 56.14-7 because a guard on the V-belt drive was in bad 
repair^ exposing pinch points. The area was a restricted 
walkway. The violation was originally assessed at $112 anc 
the parties proposed to settle. for $112. I approved the 
proposed settlement. 


citation No. 2089061 


This citation charged a violation of 30 C.F.R, 
§ 56.12-25 because of the failure to ground an ext< 
cord to a water softener. The violation was origii 
assessed at $39 and the parties proposed to settle 
I approved the proposed settlement. 

Citation No. 2089062 


This citation charged a violation of 30 C.F.R 
S 56.12-8 because of failure to provide a bushing : 
wire entering the drive motor of the crusher pan f< 
No bare wires were involved and the violation was : 
area not accessible to employees. The violation w< 
originally assessed at $20 and the parties agreed < 
for $20. I approved the proposed settlement. 

Citation No. 2089065 


This citation charged a violation of 30 C.F.R 
S 56,14-6 because a guard over a pinch point had b( 
removed while the machine was operating. The viol; 
originally assessed at $30 and the parties propose( 
settle for $50. I approved the proposed settlemeni 

Citation No. 2089066 


This citation also charged a violation of 30 < 
§ 56.14-6 because of the same condition as in the | 
citation. The violation was originally assessed a^ 
the parties proposed to settle for $50. I approve) 
proposed settlement. 

I 

DOCKET NO. LAKE 83-75 
Citation No. 2088998 


This citation charged a violation of 30 C.F.R 
S 56.14-6 because of failure to have guarding on tl 
pulley of the conveyor belt. The tail pulley woul( 
approached during greasing operations when the mad 
shut down. The pinch area is guarded by location, 
violation was originaly assessed at $20 and the pa: 


citation No. 2088999 

This citation charged a violation of 30 C.F.R. 

§ 56.14-1 because of failure to provide guarding for a 
conveyor belt head pulley. The guard had been removed and 
the employee failed to replace it. The area is isolated 
and would be visited only for maintenance. The violation 
was originally assessed at $112/ and the parties proposed 
to settle for $112. I approved the proposed settlement. 

Citation No. 2089067 

This citation charged a violation of 30 C.F.R. 

§ 56.12-16 because Respondent put drive belts on a drive 
motor without locking out the system. Respondent has a 
written lock out procedure and all employees are provided 
with locks. The employee involved was aware of the 
procedure. The violation was originally assessed at $54, 
and the parties proposed to settle for $54. I approved the 
proposed settlement. 

Citation No. 2089068 


This citation charged a violation of 30 C.F.R. 

§ 56.4-24(d) because of Respondent’s failure to service 
fire extinguishers. The contractor who serviced the fire 
extinguishers for Respondent has since been replaced. The 
violation was originally assessed at $85 and the parties 
proposed to settle for $100. I approved the proposed 
settlement . 

Citation No. 2089069 


This citation charged a violation of 30 C.F.R. 

§ 56.11-3 because of the use of an 8 foot stepladder in bad 
repair. The ladder had been discarded by Respondent and 
placed in a refuse pile. An employee took it from the 
refuse pile and used it. The violation was originally 
assessed at $39 and the parties proposed to settle for $20. 
I approved the proposed settlement. 

Citation No. 2089070 


This citation charged a violation of 30 C.F.R. 

S 56.14-6 because of a defect in the guard for the take up 
pullev and counterweloht* Fmnlnvfsea are not normally in 


Citation No. 2069074 


This citation charged a violation of 30 C 
§ 56.11-2 because of a missing section on a hai 
walkway. Maintenance has just been performed 
and the top section of the handrail had been n 
order to perform the work. Supervisory person] 
aware that the handrail had not been replaced, 
tion was originally assessed at $68 and the pa; 
posed to settle for $68. I approved the propo; 
settlement. 

Citation No. 2089075 


This citation charged a violation of 30 C 
§ 56.11-12 because of an opening above a conve; 
which a person could fall. The plant had just 
production for the season and the area had not 
care of. The violation was originally assessei 
the parties proposed to settle for $85. I app 
proposed settlement. 

Citation No. 2089076 


This citation charged a violation of 30 C 
§ 56.12-34 because of a portable light bulb ha 
"shoot" without being guarded. The violation ' 
assessed at $68 and the parties proposed to se 
I approved the proposed settlement. 

Citation No. 2089077 


This citation charged a violation of 30 C 
S 56.11-1 because of a material build-up on a 
Again, the plant had just started operating, a 
company had not yet completed cleaning its man 
The violation was originally assessed at $85 a 
parties proposed to settle for $85. I approve 
proposed settlement. 

Citation No. 2089078 


This citation charged a violation of 30 C 
S 56.14-6 because of a missing guard on a tail 
guard had been removed for clean up purposes a 

A 1 A Ji A •• I. ^ ^ 1 ^ ^ J J __ _ 


citation No. 2089079 


This citation charged a violation of 30 C.P.R. 

S 56.11-2 because of a missing section of toeboard on a 
deck area. There was adequate handrailing - including a 
top rail and a midrail. The area was not active at the 
time. There was no loose material on the deck. The viol 
tion was originally assessed at $20 and the parties pro- 
posed to settle for $20. I approved the proposed 
settlement . 

Citation No. 2089043 


This citation charged a violation of 30 C.F.R. 

S 56.14-6 because of an unguarded pinch point. The viola 
tion was originally assessed at $112 and the parties pro- 
posed to settle for $112. I approved the proposed 
settlement. 

Citation No. 2089044 

This citation charged a violation of 30 C.F.R. 

§ 56.16-5 because compressed gas cylinders were not 
properly secured. The cylinders had just been used and t 
employees neglected to chain them up. The violation was 
originally assessed at $68 and the parties proposed to 
settle for $68. I approved the proposed settlement. 

Citation No. 2089045 


This citation charged a violation of 30 C.P.R. 

S 56.12-34 because a portable extension cord with exposed 
wires and a broken light bulb in its socket was plugged i 
and lying on the floor. The cord Had just been used by a 
employee and was left on the floor. The violation was 
originally assessed at $136 and the parties proposed to 
settle for $136. I approved the proposed settlement. 

Citation No. 2089047 

This citation charged a violation of 30 C.P.R. 

S 56.14-7 because a guard on the V-belt drive was in bad 
repair, exposing pinch points. The area was a restricted 
walkway. The violation was originally assessed at $112 z 
the Darbies nronosed to settle for $112. I approved the 




citation No, 2089051 


This citation charged a violation of 30 C.E 
§ 56.11-1 because of stored material on a walkwe 
violation was originally assessed at $85 and the 
proposed to settle for $85. I approved the prog 
settlement. 

Citation No. 2089081 


This citation charged a violation of 30 C.I 
§ 56.12-34 because of failure to provide guardit 
extension cord light close to a walkway. Only c 
- the supervisor making an onshift examination - 
uses the walkway. The violation was originally 
$20 and the parties proposed to settle for $20. 
the proposed settlement. 

Citation No. 2089082 

This citation charged a violation of 30 C.I 
§ 56.12-8 because a power cable lacked a restra; 
The cable was grounded and there was little lik< 
any employee receiving an electrical shock or ol 
The violation was originally assessiad at $20 anc 
parties proposed to settle for $20. I approved 
proposed settlement, 

DOCKET NO. LAKE 83-76-M 

Citation No. 2089083 


This citation charged a violation of 30 C.) 
S 56.11-1 because of a buildup of cement on the 
and the walkway at the bottom of the transfer e'. 
The buildup, was of loose material and was not 
violation was originally assessed at $85 and thi 
proposed to settle for $85. I approved the pro 
settlement. 


looking for the pit. The violation was originally assessed 
at $20 and the parties proposed to settle for $20. I 
approved the proposed settlement. 

DOCKET NO. LAKE 83-77~M 

Citation No. 2089071 

This citation charged a violation of 30 C.P.R. 

S 56.9-7 because the emergency stop cord on a conveyor was 
not properly located. The discussion brought out that the 
cord was within 12 inches of the pinch point and this 
conforms to present MSHA District policy. I determined 
that no violation was shown and vacated the citation. 

Citation No. 2Q69072 

This citation charged a violation of 30 C.F.R. 

S 56.9-7 because an accessible stop cord was not present 
along the entire length of the conveyor. Here the stop 
cord was 21 inches from the pinch point. The violation was 
originally assessed at $20 and the parties proposed to 
settle for $100. I approved the proposed settlement. 

Citation No. 2089000 

This citation charged a violation of 30 C.F.R. 

S 56.9-7 because emergency stop devices on both sides of a 
conveyor belt were 21 Inches from the pinch points. The 
violation was originally asesaed at $20 and the parties 
proposed to settle for $100. I approved the proposed 
settlement. 


Citation No. 2089041 


This citation charged a violation of 30 C.F.R. 

S 56.14-6 because the drive chain of an elevator was 
unguarded. The guard had been removed for repairs. The 
area had been roped off but was still accessible to 
employees. The violation was originally assessed at $20 
and the parties proposed to settle for $20. I aproved the 
proposed settlement. 


citation No. 2089042 


This citation charged a violation of 30 C.: 
§ 56.9-11 because of a shattered windshield on 
loader. The damaged had occurred on the same si 
inspection. The violation was originally asses 
and the parties proposed to settle for $136. I 
the proposed, settlement. 

Citation No. 2089046 

r 

This citation charged a violation of 30 C. 
§ 56.14-6 because of a missing guard on a rotar 
The violation was originally assessed at $112 a 
parties proposed to settle for $112. I approve 
proposed settlement. 

Citation No. 2089049 

This citation charged a violation of 30 C. 
§ 56.11-12 because a section of a wall had fall 
not cleaned up. Employees did not travel in th 
violation was originally assessed at $20 and th 
proposed to settle for $20. I approved the pro 
settlement. 

Citation No. 2089050 


This citation charged a violation of 30 C. 
S 56.20-3<a) because of material spilled on a w 
This was hardened material and had apparently b 
for some time. The violation was originally as 
$119 and the parties proposed to settle for $11 
approved the proposed settlement. 

Citation No. 2089080 


This citation charged a violation of 30 C. 
§ 56. 20-3 (a) because of equipment being present 
presenting tripping hazards. The violation was 
assessed at $85 and the parties proposed to set 
I approved the proposed settlement. 

Citation No. 2089084 


This citation charged a violation of 30 C. 




grounded. Employees do not travel the area. The violatior 
was originally assessed at §20 and the parties proposed to 
settle for $20. I approved the proposed settlement. 

Citation No. 2089086 

This citation charged a violation of 30 C.F.R. 

§ 56.9-7 because the emergency stop devices on a conveyor 
belt were not operating. The violation was originally 
assessed at $119 and the parties proposed to settle for 
$119. I approved the proposed settlement. 

docket no. lake 83-80-M 

Citation No. 2089073 


This citation charged a violation of 30 C.F.R. 

§ 56.16-6 because of failure to cover the stems of com- 
pressed gas cylinders in a truck. The violation was origi 
nally assessed at $39 and the parties proposed to settle 
for $56. I approved the proposed settlement. 

DOCKET NO. LAKE 83-81-M 

Citation No. 2088997 


This citation charged a violation of 30 C.F.R. 

S 56.14-1 because of the failure to provide guarding for 
the counterweight wheel at the No. 2 shaker stream. This 
was not a normal travelway and the only employees who woulc 
go in the area would be a supervisor for onshift examina- 
tions and an employee to do greasing. The machine would b< 
deenergized for greasing. The violation was originally 
assessed at $20 and the parties proposed to settle for $20, 
I approved the proposed settlement.' 

Citation No. 2089063 

This citation charged a violation of 30 C.F.R. 

§ 56.4-24(d) because of failure to properly maintain and 
service a fire extinguisher. The violation was originally 
asessed at $39 and the parties proposed to settle for $100. 
I approved the proposed settlement. 

Citation No. 2089064 


violation was originally assessed at $39 and 
proposed to settle for $39. I approved the p 
settlement. 

ORDER 

I have considered and approved the propo 
ments in the light of the criteria in section 
Act. Respondent is ORDERED to pay within 30 
date of this decision the following civil pen 


CITATION NO. 

PENALTY 

2088977 

$ 20 

2088978 

50 

2088979 

100 

2088980 

50 

2088994 

20 

2088995 

68 

2088996 

50 

2089061 

39 

2089062 

20 

2089065 

50 

2089066 

50 

2088998 

30 

2088999 

112 

2089067 

54 

2089068 

100 

2089069 

20 

2089070 

20 

2089074 

68 

2089075 

85 

2089076 

68 

2089077 

85 

2089078 

112 

2089079 

20 

2089043 

112 

2089044 

68 

2089045 

136 

2089047 

112 

2089048 

20 

2089051 

85 

2089081 

20 

2089082 

20 

2089083 

85 

2089085 

20 

onanmi 

^ ^ 


2089000 


100 

2089041 


20 

2089042 


136 

2089046 


112 

2089049 


20 

2089050 


119 

2089080 


85 

2089084 


20 

2089086 


119 

2089073 


56 

2088997 


20 

2089063 


100 

2089064 


39 


Total 

$3,015 




James A. Broderick 
Administrative Law Judge 


:ribution: 


lel Alvarez, Esq., Office of the Solicitor, U.S. 
irtment of Labor, 230 South Dearborn Street, Chicago, IL 
)4 (Certified Mail) 


5h M. Richie, Director of Safety and Office Services, 
isa Cement Company, Box 5668, Cleveland, OH 44101 
rtified Mail) 



THOMAS E. JONES, : 

Respondent : 

DECISION 

Appearances: J. Philip Smith, Esq., Office of 
U.S. Department of Labor, Arling 
for Petitioner? 

John A. Snow, Esq. VanCott, Bagl 
McCarthy, Sait Lake City, Utah, 
for Respondent. 

Before: Judge Vail 

STATEMENT OF THE CASE 

This a civil penalty proceeding under sec 
Federal Mine Safety and Health Act of 1977, 30 
seq . (the Act). The Secretary seeks a civi 
respondent, Thomas E. Jones (Jones), a mine ma 
at the Alchem Trona Mine operated by Allied Ch 
(Allied) near Green River, Wyoming. 

Jones is charged with knowingly author! zi 
carrying out as an agent, the corporate mine o 
of the mandatory safety standard 30 C.F.R. S 5 
provides as follows: 

Immediately before and continuously du 
or cutting with an arc or open flame o 
with an open flame, in other than fres 
places where methane is present, or ma 
air current, a competent person shall 
with a device approved by the Secretar 
methane . 


1/ Whenever a corporate operator violates a m 
safety standard ... , any director, officer, c 
corporation who knowingly authorized, ordered, 
such violation ... shall be subject to the sair 
fines, ... that may be imposed upon a person u 
(a) and (d) . 


were taken with CSE Model 102 methane detector, the 
charge was checked after the readings and was found 
be 3.8. The detector was last calibrated 0015 hours 
4/2/80. The panel foreman was aware that his men we 
welding at this location. 

Jones denied the allegation. 

After notice to the parties, a hearing on the merits wa 
held in Green River, Wyoming. Post-hearing briefs have been 
filed by both parties. Based on the evidence presented at t 
hearing and the contentions of the parties, I make the folio 
decision. To the extent that the contentions of the parties 
not incorporated in this decision, they are rejected. 

STIPULATIONS 


At the hearing, the parties agreed to the following 
stipulations which were accepted (Transcript at 5). 

1. Federal Mine Safety and Health Review Commission 
(Commission) has jurisdiction over the matter at issue here. 

2. Allied Chemical Corporation is, in fact, a corporat 

3. Thomas E. Jones is an agent of Allied Chemical 
Corporation . 

FINDINGS OF FACT 


1. On April 1, 1980, Melvin R. Jacobson received a 
telephone call from a Thomas C. Dean. Jacobson is the super 
in the Green River, Wyoming, Mine Safety and Health Adminis- 
tration (MSHA) field office. Dean is a miner and employee o 
Allied Chemical Corporation at their Alchem Trona Mine. Dea 
stated that during the graveyard shift on March 31, 1980, To 
Jones, a supervisor, allowed a piece of schedule 24 eguipmen 
(lube truck) to be parked and operated in and beyond the las 
open cross-cut in the south area of the mine. Also, that we 


being conducted during the welding operation (Tr. a1 
Exhibit P-1). 

2. As a result this complaint, Jacobson sent 1 
inspectors William W. Potter and Robert Kinterlcnechi 
Alchem Trona Mine to conduct an investigation. 

3. On April 1, 1980, Dean had arrived at the J 
J.M.E. panel of the Alchem Trona Mine at approximat< 
to commence work on the graveyard shift. Dean's jo) 
an acetylene torch to cut out the bit holders on th( 
of the continuous miner. Thomas E. Jones, the forer 
a methane check at 12; 30 or 1:00 a.m. on the gravey< 
at 24). No other methane test was conducted by Jon« 
graveyard shift at the location of the continuous m; 
Dean was working (Tr. at 26). 

4. During the lunch hour on the graveyard shi) 
1980, Dean and Bernie Caldwell told Jones that they 
welding in the last open cross-cut. Jones didn't ai 
miners (Tr. at 32 and Exh. P-3). 

5. On April 2, 1980, at approximately 1:00 a.i 
again made a pre-shift examination for methane in tl 
panel (Tr. at 38). MSHA inspectors Potter and Kint( 
arrived at the mine at 1:45 a.m. on April 2, 1980, I 
Dean's complaint of welding in the last open cross-c 
J.M.E. panel. The two inspectors proceeded undergr< 
with Jones at approximately 2:25 a.m. The group th< 
to the J.M.E. panel arriving at approximately 2;40 j 
observed a miner welding in the last open cross-cut 
one monitoring for methane (Tr. at 89). Potter issi 
No. 576827 (Exh. P-2). 

6. At the time the citation was issued, the Nc 
continuous miner was parked in the last open cross-c 
J.M.E. panel with the head in the drift or No. 3 roc 
and Tr. at 91). Potter took 10 methane readings in 
a methanometer , The first test was at the point wei 
being performed and the reading was .0%. The next i 
location just inside the cross-cut towards the face 
was .02%, and a few feet nearer the face, a reading 
registered at .05%. As Potter progressed towards tl 
drift, the readings were from .04% to a .6% at the i 
93 and Exh. P-4). The Alchem Trona Mine is conside; 
gassy mine and is subject to a MSHA five day insped 
(Tr. at 95). 


lethane where the welding was being done (Tr. at 101). 

:ssuES 

The issues in this proceeding aret 

1. Whether Jones , as an agent of the corporate operator, 
:nowingly authorized, ordered, or carried out a violation of 3C 
:.F.R. S 57.21-12? 

2. If so, the appropriate civil penalty that should be 
issessed against Jones for the said violation of the Act. 

IISCUSSION 

Jones admits in his testimony that on April 2, 1980, as 
maintenance foreman, he was assigned the task of having certair 
maintenance work performed in the J.M.E, panel of Allied's Ale) 
:rona Mine. This included repairs to a continuous miner locatt 
.n said panel. After Jones received his assignment, and fire- 
mossed the J.M.E. panel at 1:00 a.m., he assigned miners of hi* 
:rew to various jobs. Two miners were assigned specifically tc 
merform work which involved welding on the continuous miner (Ti 
It 171-173). 

Jones further admitted that the continuous miner had been 
noved earlier to the last open cross-cut of the panel but coulc 
lot be taken further from the face area because of various 
ibstructions , so repairs were made while the miner was in the 
Last open cross-cut (Tr. at 177-183). 

Jones further testified that the last open cross-cut in tl 
I.M.E, panel is not a return air corridor, as in other mines, I 
:ontains fresh air (Tr. at 236). For ventilation purposes, 
Ulied uses a system of tubing designed to remove dirty air (a: 
ihat may contain methane) from the face. Jones also admits in 
lis brief, that although the continuous miner was in fresh air 
inder Allied's safety practices, when welding is done in the li 
Dpen cross-cut, continuous monitoring for methane is required 
(Resp's brief at p. 3). Jones further admits that he knew aboi 
i memorandum issued by Allied on March 4, 1976 which stated sui 
i requirement- (Exh. P-5). 

On April 2, 1982, all of Allied's continuous methane 
monitors were under repair and not available to Jones for use 
Juring the work being performed on the continuous miner (Tr. a 
i72, 173). However, he contends that he had been instructed b 


at p. 4). Jones contends that he specifically fol 
procedure on April 2, 1980. One methane reading w, 
the miners were setting up their equipment to star 
the second reading approximately 15 minutes later, 
this time he was called to leave the area and met 
inspectors (Tr. 190-191). 

Randy Dutton, safety engineer for Allied, tes 
the later part of March, 1980, the maintenance mini 
tendent inquired if work could be done in the last 
using hand-held methane monitors as the continuous 
not working, Dutton said he did not know and wouli 
stated that he called the MSHA district office and 
Jacobson, the supervisor, that the continuous moni 
working and inquired whether it was permissible to 
welding beyond the last open cross-cut using hand 
Dutton claims Jacobson said they could if they mon 
for methane every ten to fifteen minutes. This in 
passed on to the maintenance supervisor of the min< 
225) . 


Jacobson denied that he had a telephone conve 
Dutton in March of 1980, and in fact, was not well 
with him. Jacobson checked a telephone log which 
the MSHA office of all calls he receives and found 
Dutton for the period of time involved here. Jacol 
in his log that on May 4, 1980, Dutton had called 
accident (Tr. at 260, 261). However, Jacobson did 
from Dutton, in the spring of 1981., after Dutton b. 
Director, involving a proposed regulation to cover 
methane in the last open cross-cut (Tr. at 262). 

From the conflicting testimony regarding this 
that the testimony of Jacobson more persuasive tha: 
Dutton. Jacobson was able to produce his telephoni 
support his statements that the alleged conversati 
place. There was no written evidence or corrobora 
that he had this conversation and received approve 
for monitoring every 15 minutes as he alleged. 

Even assuming, however, that Jones was told b 
that he could monitor every 15 minutes for methane 
open cross-cut when welding, his defense must fail 
evidence in this regard clearly demonstrates that 


:ied that he observed Jones make this one check each day 
it 22, 24 and 36, 37). However, both Dean and Caldwell 
:ied that they did not observe Jones make any further checks 
ithane on either day. It was after a discussion in the 
room on April 1, 1980, that welding in the last open cross- 
Lthout methane monitoring was dangerous and receiving no 
jnt response from Jones, that Dean telephoned the MSHA 
i and reported the matter. The seriousness of taking such 
1 by Dean gives credence to his concern about the practice 
ipports his contention that no monitoring was going on. The 
ice does not show that Dean was a complainer or raised 
{ complaints often. Also, .his testimony was corroborated by 
:her miner Caldwell who was able to observe whether Jones 
such methane checks as Jones claimed. There was testimony 
lalf of Jones that due to welding glasses and mask, the 
i could not observe the tests being made. I do not believe 
:o be valid as both men should have seen one or more tests 
:med during a whole shift, if they were being done as 
id by Jones. Also, not one miner or witness of his whole 
lestified that the tests were conducted during the dates 
/ed . 

Jased upon the entire record in this case, I find that Jones 
i?are of the requirement to check continuously for methane 
welding in the last open cross-cut. Also, that he ordered 
3ll and Dean to perform welding work in this area on April 
2, 1980, and did not monitor for methane but once during 
itire shift. I find this is a violation of Section 
- 12 . 

[t was also shown by the evidence that the corporate 
:or. Allied was found to have violated § 57,21-12 involving 
ime citation No. 576827 and paid a penalty assessment of 
)0. See Secretary of Labor v. Allied Chemical Corporation , 

) Docket No. WEST 80-478-M, 3 FMSHRC 2387 (ALJ) and Exhibit 


[Y 

[ find the failure on the part of Jones to check for methane 
not supply the miners with methane checking devices and 
jct them to make the necessary continuous test is gross 
jence. As a supervisor, he was aware of the company memo- 
n requiring such tests. Also, assuming arguendo that Jones 


^aooy tllxlie CKIU OIIWUXU rri4G 

was being done, an explosion could occur causing ser 
or death to the several miners working in the area, 
this was a fresh air area, it was admitted that a rc 
occur which would allow methane to enter the area wh 
miners were working. 

In regards to Jones, he has no record or hlstor 
violations under the Act, The violation was abated 
by Jones giving one of the miners his methane monitc 
no evidence presented in this case as to Jones finan 
condition or ability to pay a reasonable penalty if 
assessed against him, I find based upon the above t 
reasonable penalty in this case. 

ORDER 


Based upon the above findings of fact and concl 
law, respondent Jones is ORDERED to pay the sum of $ 
days of the date of this decision for the violation 
to have occurred , 


Virjm E, Vail 
Adnttnlstratlve Law Judge 


Distribution : 

J, Philip Smith, Esq,, Office of the Solicitor, U.S. 
of Labor, 4015 Wilson Boulevard, Arlington, Virginia 
(Certified Mail) 

John A. Snow, Esq., VanCott, Bagley, Cornwall & McCa 
M^ain, Suite 1600, Salt Lake City, Utah 84110-3400 
(Certified Mail) 
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U.S. Department of Labor, Denver, Colorado, 
for Petitioner; 

Mr. Lowell E. Jarratt, President, Elk Creek Gold 
Mines Co,, Lakewood, Colorado, pro se , 
for Respondent. 


ore: 


Judge Carlson 


GENERAL STATEMENT 


This case arose out of the inspection of an underground 
d and silver mine near Black Hawk, Colorado, owned by Elk 
ek Gold Mines Co, (Elk Creek), A hearing on the merits was 
d on May 23, 1984 in Denver, Colorado under provisions of 
Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 80; 
seq . (the Act). The Secretary seeks civil penalties for foi 
eged violations of standards promulgated under the Act. 

The parties waived the filing of post-hearing briefs. 

ISSUES 

The essential questions to be decided are: 

(1) Whether respondent operator was responsible 
under the Act for any or all of the violations 
alleged, or whether the liability, if any, 
lay with an independent contractor. 

(2) To the extent that respondent may have been 
responsible, whether the alleged violations 
occurred, and, if so, what civil penalties are 


tne secretary's soie witness, visiueu une saut; u. 
No. 444 Mine, where this case arose. The evidenc 
a report from a State of Colorado mine inspector 
Mackey's federal inspection. It further shows tl 
of inspection the mine, closed for many years, w< 
opened by Elk Creek Gold Mines Co., the respondei 
corporation had been formed to take over the Mac) 
production. Mr. Lowell E. Jarratt, respondent's 
the hearing, is president of the company and gen< 
the mine. 

On the date of Kerber's inspection, shaft d; 
only activity at the site. (The original shaft 1 
many years before.) 

Kerber's four citations involved respondent 
register the mine as required by the Secretary's 
failure to post warning signs near the explosive: 
failure to post warnings near a fuel tank, and a 
provide a berm at the edge of a dump site. 

The Contractor Defense 


It is undisputed that Elk Creek had entered 
agreement with a Ted Anderson to drive the new 3 
(respondent's exhibit 1). Signed on June 10, 19i 
provided that Anderson would provide the miners, 
provide certain tools and personal equipment to 1 

No one disputes that the fuel tank and expli 
were owned by Elk Creek, as was the small front- 
to remove muck from the shaft. 

On the two successive days of his inspectio: 
Kerber observed two miners blasting in the shaft 
muck with Elk Creek's front-end loader. These m. 
that neither was in charge, but that both were w 
Anderson. Kerber saw these men dumping muck ove 
the edge of which was not protected by a berm. 


on uuc w • 


with respect to the magazine, fuel tank, and the berm 
citations, Elk Creek contends that the full responsibility for 
compliance lay with Anderson as an independent contractor. As 
Mr. Jarratt put it: "I wasn't watching those things because i 
was his [Anderson's] responsibility, so I'm asking that these 
charges be dismissed." (Transcript at 35.) 

The relationship between Elk Creek and Anderson had the 
earmarks of an agreement between an owner and an independent 
contractor. The Act is enforceable against mine "operators." 
By definition, independent contractors are "operators," 30 U.S 
§ 802(d). The Secretary of Labor has promulgated a regulation 
which provides guidelines to his inspectors as to when to cite 
the owner-operator, when to cite an independent contractor, or 
when to cite both. 30 C.P.R. § 45, Appendix A. The guideline 
are lengthy, but generally give weight to such matters as whic 
party contributed to the creation of a violation, whose employ 
are exposed to the hazards flowing from a violative condition, 
and who had control over the conditions that needed abatement. 
In Phillips Uranium Corporation , 4 FMSHRC 549 (1982), the 
Commission majority took the position that citations issued 
against owners may be dismissed where the Secretary's decision 
to proceed against the owner, rather than a contractor, was 
not consistent with the purposes and policies of the Act. The 
Act, according to the majority, mandates that contractors who 
created violative conditions and who are in the best position 
eliminate the attendant hazards and to prevent their recurrenc 
should be the subject of the Secretary's enforcement efforts. 

In the present case it is clear that the duty to post 
warning signs at the powder magazines was that of the owner. 
Elk Creek. It owned the magazine and supplied the powder. 
Moreover, the two shareholders working outside the portal were 
plainly "miners" under the broad definitions of the Act, and 
must be considered Elk Creek's employees since they were not 
Anderson's. An explosion of the magazine would have endangere 
them as well as Anderson's two miners at the site. For these 
reasons, the citation was properly issued to Elk Creek. 


The inspector found no record of a filing by Elk C 
therefore issued a citation for a failure to register u 
regulation . 

Elk Creek acknowledges that it failed to file a fc 
notification. It defends, however, on the basis that V. 
personally visited the MSHA district manager on or abou 
1983 to inquire about requirements under the Act. The 
provided certain materials to him, but at no time menti 
notification requirement. 

Although Mr. Jarratt's visit to the manager's offi 
demonstrated an admirable desire to comply with the gov 
rules, it cannot serve as the basis for an outright dis 
the citation. There is no evidence that the manager de 
misled Jarratt. The requirement of the notification ru 
absolute, and constitutes an essential element of the e 
enforcement scheme under the Act. 

Additionally, the evidence indicates that more tha 
had elapsed since work at the mine site had begun. Arr 
for the reopening had begun in June, and by the time of 
inspector's visit the shaft had progressed some 230 fee 
only a two-man crew working. 

The violation is established. Elk Creek's manifes 
faith is a favorable factor to be weighed in assessing 

Significant and Substantial Charge 

The Secretary classified the violation involving t 
of a berm at the edge of the dump area as "significant 
stantial" under section 104(d) of the Act. In Cement E 
National Gypsum Company , 3 PMSHRC 822 (1981), the Commi 
defined such a violation as one where "... there exists 
able likelihood that the hazard contributed to will res 
injury or illness of a reasonably serious nature." 

The evidence presented in this case shows that the 
Secretary's classification was correct. The absence of 
berm or similar barrier at the brink of the embankment 
a realistic possibility that a miscalculation or moment 
advertance could cause a front-end loader to go over th 
while dumping muck. Were that to happen, the equipment 
could guite clearlv suffer serious innurv or even death 



Secretary seeks a civil penalty of $20.00 for each of 
ations in this case/ except for the berm violation, for 
4.00 is proposed. Section 110 (i) of the Act requires the 
on, in penalty assessments, to consider the operator's 
s negligence, its good faith in seeking rapid compliance, 
ory of prior violations, the effect of a monetary penalty 
bility to continue in business, and the gravity of the 
n itself. 

tually all these factors weigh heavily in Elk Creek's 
The operation is quite small. Management's belief that 
ractor bore the responsibility for most of the areas in 
e violations arose, though in error, was held in obvious 
th. For that reason I consider the level of negligence 
ly low. The record showed that the company achieved 
batement of all infractions. The mine had no history of 
olations. Only the violation involving the lack of a 
sents any appreciable degree of gravity. 

ust note, though, that the Secretary obviously con- 
these mitigating factors since the penalties proposed 
ervative. Also, there is no evidence that the imposition 
modest penalties would interfere with Elk Creek's 
to continue in business. 

ing weighed the evidence, I roust hold that $20.00 is the 
ate penalty for the failure to post warning signs at 
zine (citation 2098576), and that $20.00 is likewise 
ate for the lack of warning signs in the fueling area 
n 2098578), Because of the greater gravity of the berm 
n, (citation 2098579), the proposed penalty of $54,00 is 
ate . 

ng to the exemplary efforts made by Elk Creek to 
the government's requirements upon reopening a mine, 
most minimal penalty is warranted for the failure to 
ormal notification. I conclude that a sum of $5.00 is 

a. 



the matter. 


(2) That respondent Elk Creek was the proper recip 
of the citations issued by the Secretary, 

(3) That Elk Creek violated the standard published 
30 C.P.R, S 57,6-20(i) as charged in citation 
and that $20.00 is the appropriate penalty for 
violation . 

(4) That Elk Creek violated the standard published 
30 C.F.R. S 57.4-2 as charged in citation 2098 
and that $20.00 is an appropriate penalty for ' 
violation. 

(5) That Elk Creek violated the standard published 
30 C.F.R. S 57.9-54 as charged in citation 2091 
that the violation was "significant and substa: 
and that $54,00 is the appropriate penalty for 
violation . 

(6) That Elk Creek violated the rule published at 
30 C.F.R. S 41.11 as charged in citation 209971 
and that $5,00 is an appropriate penalty for t'. 
violation . 


ORDER 

Accordingly, the four citations in this case are OR! 
affirmed, and Elk Creek is ORDERED to pay a total civil ; 
of $99.00 within 30 days of the date of this decision. 



John A. Carlson 
Administrative Law Judge 


ribution : 


s H. Barkley, Esq., Office of the Solicitor, U.S. Department 
abor, 1585 Federal Building, 1961 Stout Street, Denver, 
rado 80294 (Certified Mail) 

Lowell E. Jarratt, Elk Creek Gold Mines Company, 815 Kendall 
et, Lakewood, Colorado 80214 (Certified Mail) 
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Appearances; Robert A. Friel, Esq., Office of the Sc 
Department of Labor, Seattle, Washingtc 
for Petitioner; 

Mr. R.G. Tuttle, Corporate Director, Rc 
Sand and Gravel, Portland, Oregon, 
appearing Pro Se. 

Before: Judge Vail 

STATEMENT OF THE CASE 

In the above proceeding, the Secretary of Labor 
Mine Safety and Health Administration (MSHA), seeks c 
penalties against the respondent for two alleged viol 
mandatory safety standards. The violations were chai 
citations issued on June 1, 1983, which violations we 
considered significant and substantial, and penalty s 
$20.00 each was proposed. The respondent initially c 
citations . 

On September 6, 1983, respondent wrote the Secre 
fering a check in the sum of $40.00 to settle the abc 
On September 19, 1983, the Secretary submitted a Moti 
Approve Settlement to the Commission proposing that t 
accepted in full settlement. The motion was denied a 
was issued to the parties to submit additional inforn 
Additional information was submitted and again the se 
proposal was denied. The case was then assigned to t 
for hearing. 


^e case was heard on the merits on June 22, 1984 . Robert 
c, MSHA inspector testified on behalf of petitioner. Paul 
5il testified on behalf of respondent. Post hearing briefs 
lived . 

3S OF FACT 
'JCLUSIONS OF LAW 


sspondent is a medium sized operator. It employes ap- 
ately 15 miners at its Ross Island Plant. Payment of a 
ible penalty will not impair respondent's ability to 
ae in business. Respondent demonstrated good faith in 
ling the two cited conditions (Transcript at 13, 14). In 
jvious 24 months, respondent had no citations. 

aspondent admits that the two violations cited on June 1, 
in citation Nos. 2225917 and 2225918 existed. However, it 
IS the negligence and gravity of conditions involved in the 
Lons (Tr. at 14). 

an No. 2225917 

1 June 1, 1983, a citation was issued to the respondent 
ig a violation of 30 C.F.R. § 56.11-1. Respondent was 
for a work deck area behind the scalper screen being 
id with wood and other debris. 

a respondent's mining process, material is dredged from a 
, loaded on barges and clam-bucketed onto a hopper. The 
r screen is at the top of a hopper and collects debris in 
berial where it starts to be processed. A miner (stick 
) stands on a platform and picks wood and debris from this 
as it accumulates. The wood and debris is laid in a pile 
platform where the stick picker works. The platform on 
the miner works is also a walkway approximately 8 feet wide, 
le person, the stick picker, is on this platform and ex- 
to the danger of tripping and falling if debris or wood 
Lates. The inspector testified that from the size of the 
he estimated it to be an accumulation of two days work. An 
from tripping could cause lost workdays or restricted 


espondent admitted the violation but contends that the pile 
3 and debris is usually cleaned up at a point half way 
h the shift. It is argued that removing the debris in this 

■i c fhrnwinrr f ma1"P*rial over the Side Of 


exposed to injury at this location at a given time and 
would be from tripping and falling and would in likelih 
serious or fatal. Based on a consideration of the crit 
section 110 (i) of the Act, I conclude that an appropria 
for the violation is $20.00. 

Citation Mo. 2225918 


On June 1, 1983, Citation No. 2225918 was issued t 
respondent alleging a violation of 30 C.P.R. § 56.16-5 
acetylene bottle located in the welding bay not being s 
Funk testified that he observed one acetylene bottle in 
spondent's welding bay area which was not in the rack s 
for storing such bottles. The risk to such a condition 
if the bottle were to fall over, acetone in the bottle 
into the valve causing it to deteriorate leaking into t 
and cause an explosion. Funk admitted that it was unli 
an accident would occur. 

Respondent admitted the above facts but contends t 
bottle was empty. Also, that hoses attached to acetyle 
have flashback arresters to eliminate the danger of fla 
and causing a fire. Based on a consideration of the cr 
section 110 (i) of the Act, I conclude that an appropria 
for the violation is $20.00 

COMCLUSIOM 


My assessment of the penalties herein is as follow 

1. Respondent is a medium sized operator. 

2. Respondent was negligent in permitting each of 
violations to occur. 

3. A penalty will have no effect on respondent's 
continue in business. 

4. Respondent had no prior citations in the past 

5. The violations are not serious. 

6. Respondent showed good faith in achieving rapi 
compliance . 




Based upon the above findings of fact and conclusions of 
taw, respondent is ORDERED to pay the total sum of $40,00 for t 
:wo violations found herein to have occurred. I understand 
respondent has previously submitted payment of the $40.00 in th 
:ase in satisfaction thereof, and the above captioned matter is 
)ISMISSED. 


Administrative Law Judge 


Jistribution : 

tobert A, Friel, Esq, Office of the Solicitor, U.S. Department 
jabor, 8003 Federal Building, Seattle, Washington 98174 
[Certified Mail) 

Ir, R, G. Tuttle, Corporate Director, Ross Island Sand & Gravel 
:ompany, 4315 S. E. McLoughlin Boulevard, P.0, Box 02219, 
Portland, Oregon 97202 (Certified Mail) 
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Appearances: J, Philip Smith, Esq., Office of the So 
U.S. Department of Labor, Arlington, Vi 
for Petitioner; 

Robert A. Amundson, Esq., Amundson & Fu 
Lead, South Dakota, 
for Respondent. 

Before: Judge Morris 

The Secretary of Labor of the United States, the 
charged with the statutory duty of enforcing the Fede 
Safety and Health Act of 1977, 30 U.S.C. § 801 ^ seq 
charges James L. Merchen with violating Section 110 (c 
Act . 


Section 110(c), now codified at 30 U.S.C. § 820{ 
provides, in part, as follows: 

Whenever a corporate operator violates a mand 
health or safety standard ... any director, o 
or agent of such corporation who knowingly au 
ordered, or carried out such violation ... sh 
subject to the same civil penalties, fine, an 
prisonment that may be imposed upon a person 
sections (a) and (d) . 

After notice to the parties a hearing on the mer 
in Lead, South Dakota on September 28, 1983. 

The parties filed post trial briefs. 


The issues are whether respondent violated the Act, and, 

, what penalty is appropriate. 

Stipulations 

The parties stipulated that Homestake Mining Company was 
ted for violating 30 C.F.R. 57. 6-107.^/ Further, Homestake 
fling Company did not contest the citation and paid the penal' 
addition, it was agreed that this case arises from the same 
2 ldent (Transcript at page 48). 

Summary of the Evidence 

MSHA witnesses included William Donely, Rick Tinnell, Dai; 
inell, Wayne Lundstrom and Richard Fischer. 

MSHA's evidence shows that Homestake Mining Company, a 
rporation, mines gold that is shipped in interstate commerce 
r . 7 , 8; Exhibit Pi ) . 

On the day shift of January 24, 1980 miners had drilled 21 
Les to a depth of 10 feet in a drift round. The following 
Lft included miners Rick Tinnell and his partner, Ward Sperr; 
inell and Sperry drilled 10 to 12 more holes and blasted the 
jnd. When they inspected at the face they saw two misfired 
Les ITr. 15; P3). 

Rick Tinnell discussed the misfires with James Merchen, h 
pervisor, who was serving as the acting boss of the night 
Lft. Merchen told them to fire the holes. At the end of the 
Lft Sperry didn't explode the misfires because he could not 
:ate any powder (Tr. 8, 116). Tinnell was unsuccessful in 
jlasting and washing out the explosives (Tr. 41, 66-67), Th< 
f shift was advised of the condition (Tr. 16). 

When the miners returned the next night they found the da; 
Lft had drilled two holes, cut a "V" , and blasted. But the 
sfires remained (Tr. 16). Merchen suggested Tinnell and Spe: 
: out the misfires (Tr. 16). 

Merchen further told the miners to drill two holes paralli 
the misfired holes. He pointed to the area where he wanted 
5 holes drilled. The area was four to six inches from the 
jfired holes (Tr. 17, 38). Tinnell and Sperry both thought 




that drilling this close was unsafe. They discussed it wi 
Merchen . Tinnell suggested the use of a remote drill but 
refused to use this procedure (Tr. 18, 39, 40). 

Rick Tinnell had never been instructed to drill that 
to misfired holes. He felt it was dangerous because the s 
could wander and hit the cap (Tr. 75, 77). 

Following Merchen 's instructions Tinnell drilled two 
approximately 2 1/2 feet deep. The holes were loaded and 
This eliminated the misfired holes (Tr. 17, 18). 

At the end of the shift Tinnell and Sperry filled out 
time slips for 4 hours at the contract rate and 4 hours at 
day's pay rate (Tr. 62). The miners refused Merchen 's req 
change the time slips to 8 hours contract rate (Tr. 62). 

Dallas Tinnell, father of Rick Tinnell and the presid 
the local union, expressed the view that drilling even 12 
from misfired holes can be dangerous. When collaring a ho 
new drill could jump and go into the previous hole (Tr. 86 

Homestake Mining Company's rules in its safety book s 
precautions to be taken when miners drill into misfired ho 
(Tr. 88-92J Exhibit P7 ) . 

Richard Fischer, MSHA's expert, stated it was a viola 
30 C.F.R. 57.6-107 to drill within 12 inches of two misfir 
holes (Tr. 100-107 j P9). A definite danger of intersectin 
prior holes existed. Merchen should also have used a mani 
(Tr. 108, 111). A fatality could result if the one and a 
pounds of explosives were ignited (Tr. 112). 

Respondent's witnesses were James Merchen, Audrey Mer 
and Joel Waterland. 

On January 24, 1980 James Merchen was the relief shif 
supervising 15 miners (Tr. 124). 

Merchen saw the misfires in the center of the round ( 
126). He told Sperry to blast them but the following day 
holes remained (Tr. 127). Unsuccessful efforts to remove 
misfires included plastering, blasting, and washing them, 
the prior shift had cut a "V" in an effort to remove the 
misfires . 


Merchen told Tinnell and Sperry to drill two holes 10 


the end of the shift a heated discussion took place 
Merchen, Tinnell and Sperry about the pay for the shift, 
ers refused to change their daily reports. A grievance 
er filed over this issue (Tr. 133, 134). There was no 
ion about blasting the misfires when the three men argued 
e daily reports (Tr. 134). 

irchen was aware of MSHA's regulations. He didn’t knowing- 
the miners to violate them (Tr. 137). 

irchen, financially "poor”, now earns approximately $10 per 
om Homestake Mining Company. He has a partnership in the 
t it is "in the red" (Tr, 135, 136, 146). 

drey Merchen, respondent's sister-in-law, indicated that 
time after this incident Ricky Tinnell said he "got at 
" (Tr. 163, 165). 

el Waterland, an expert witness for respondent and a 
ke employee, indicated that Merchen did all he could under 
cumstances . The wires had been checked and the cap was 
o be dead. The miners were unsuccessful in washing out 
fire, in plaster blasting it, in "V” cutting it (Tr. 147, 

, 158). In Waterland ’s opinion no violation of the 
ions occurred. If you drill straight into the face two 
om a misfire the wall will not break when it is exploded 
1-153, 156). 


Discussion 


e Commission has ruled that the proper legal inquiry for 
pose of determining corporate agent liability under 
110(c) is whether the corporate agent "knew or had 
to know" of the violative condition. Secretary v. Kenny 
son , 3 FMSHRC 8, 16 (January, 1981), aff'd, 689 F. 2d 623 
r. 1982), cert , denied , 77 L.Ed. 2d (1983). There the 
ion held: 

If a person in a position to protect safety and 
health fails to act on the basis of information that 
gives him knowledge or reason to know of the existence 
of a violative condition, he has acted knowingly and 
in a manner contrary to the remedial nature of the 
statute . 


The facts here establish that Merchen was the act 
boss. The two misfires were brought to his attention, 
"directed" Tinnell and Sperry, relatively inexperience 
to drill parallel to the misfires. By his own admiss^ 
drilling was to be within 10 to 12 inches to each side 
misfires (Tr. 128, 129). 

The regulation, 30 C.F.R. § 57.6-107, prohibits c 
where there is a "danger of intersecting a charged or 
hole." The danger is especially present here because 
shattered area behind the face, Merchen relies on his 
struction to the miners to drill parallel to the holes 
since the previous shift had drilled 25 of the 35 or 2 
Merchen would have no way of knowing the angle of any 
holes drilled by the previous shift. 

Merchen knew of MSHA's regulation and there was a 
danger that Tinnell and Sperry could intersect the mis 
holes . 

A conflict exists in the testimony of MSHA’s expe 
Fischer, and respondent's witness Joel Waterland. I c 
Fischer’s testimony. He has a greater degree of expei 
Waterland (Tr. 102, Exhibit P9), In addition, Homeste 
rules support Fischer’s testimony. The rules have the 
relevant directives concerning "Drilling": 

1. Ground must be closely examined before dri 
to prevent drilling into a "misfired hole" (a 
with all or part of its explosive charge left 
which might explode and kill the driller and r 
workmen. 

A "missed hole" found in a working place shouJ 
handled as follows; 

(a) If possible put in a new primer and bias 
hole before proceeding with any other work u 
it can be blasted at the end of the shift. 

(b) If this cannot be done, wash the explosi 
of the hole with a stream of water. 

(c) If neither of the above procedures is pc 
nor practical, mark the hole plainly with cl 
crayon and advise your boss of its location, 
may then proceed under the following restric 

( i) In stopes, do not drill within five f€ 
the "missed hole." 

(ll) In f e 




r«rkn c 



inq and blasting another nole at an angle to it. l_ 
such a case» the collar of the new hole should be £ 
least two feet from the collar of the "missed hole. 
The hole should be collared manually, then drilled 
out by a drill with an automatic feed. Then the 


driller will retire from the face and turn the drili 
off from the airline valve located at the hose con- 
nection to the air pipeline, or from a valve still 
further back in the airline if the pipeline end is 
too close to the face. 


Emphasis added, Exhibit P7, pages 71-72. 


The most restrictive circumstances in Homestake's safety 
ales require drilling at least two feet from the misfired hole! 
srchen directed the drilling, by his own admission, at a point 
!) to 12 inches from the misfires (Tr. 128, 129). 


In his post trial brief respondent raises several issues. 

= initially asserts MSHA, with this inexplicit regulation, musi 
rove the holes were drilled in a location where there was a 
anger of intersecting a charged or misfired hole. 

The Secretary's expert witness establishes this evidence. 

5 indicated that drilling within 12 inches is hazardous (Tr. 
)7). It was hard to determine how much the drill might wander 
jt the danger is definite, in part, due to the underlying 
racture (Tr . 108 ) . 


Respondent's post trial brief further asserts that this caj 
5 a classic example of a shotgun approach to "get even" with a 
ipervisor on the part of a miner and his father’s union (Brief 
age 14). I am not persuaded by this argument. There is such < 
lucity of evidence on the issue that it would be totally specu- 
itive to rest a decision on that facet of the case. Further, ; 
5 not find there was such motivation on the part of Rick Tinne! 
id Sperry. If there was such a motivation it would surely hav« 
;en mentioned when the three men had a "heated argument" about 
le pay for the shift. 

A good portion of respondent's brief must be denominated ai 
1 assertion that 30 C.F.R. § 57.6-107 is unconstitutionally 
ague . 

I agree this standard is not detailed but the Commission h< 
reviously observed, in a similar context, that "many standards 
ist be 'simple and brief in order to be broadly adaptable to 

» j ^ ^ ^ ^ ^ AM ff H 71 1 M V. A M ^ 1 ^ A. T? M C 





the mining industry, wouiu recognize a hazard warrant! 
corrective action within the purview of the applicable 
See, e.g. Voegele Co., Inc, v. OSHRC , 625 F. 2d 1075, 
1980). By applying this test to the facts of this cas 
process problems stemming from the respondent's assert 
notice are avoided. Cf, United States Steel Corporati 
FMSHRC 3, (1983). 

For the above reasons the Secretary's petition al 
violation of Section 110(c) of the Act should be affir 

CIVIL PENALTY 

The Secretary proposes a civil penalty of $500 ag 
respondent for this violation. The Secretary's narrat 
findings for a special assessment do not consider resp 
history nor his financial status. 

Considering the statutory criteria, 30 U.S.C. 820 
believe a civil penalty of $250 is appropriate for thi 
violation . 

Based on the foregoing findings of fact and concl 
law stated herein I enter the following: 

ORDER 

1, Petitioner's petition for assessment of a civ 
against respondent James L. Merchen is affirmed. 

2. A civil penalty of $250 is assessed for the f 
violation . 



John J. Morris 
Administrative Law Judge 
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J. Philip Smith, Esq., Office of the Solicitor, U.S. D 
of Labor, 4015 Wilson Boulevard, Arlington, Virginia 
(Certified Mail) 

Robert A. Amundson, Esq., Amundson & Fuller, 215 West 
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)MINI STRATTON (MSHA) , 
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V. 

iWA SILICA COMPANY, 

Resfjondent 


DISCRIMINATION PROCEEDING 
Docket No. LAKE 8 1-16 3 -DM 
Michigan Division Quarry 


ORDER 

On March 30, 1984, the Commission issued its decision in 
; matter reaffirming my decision that the complainant 
L Cooley was discriminated against in violation of section 
c) of the Federal M'in’e Safety and Health Act of 1977. 
sver, the Commission vacated my findings concerning the 
; pay and other benefits due the complainant, and remanded 
case for a recomputation of the ^ount due the complainant. 

In response to my Order of April 16, 1984, the parties have 
filed a stipulation concerning the amount due to the 
)lainant. Upon review and consideration of this stipulation, 
include and find that it complies with the Conunission ' s 
ind order , and a copy of the stipulation is attached hereto 
incorporated by reference. However, I take note of two 
igraphical errors in the materials attached as part of the 
lulation, and they are as follows: 

Exhibit B - Back Pay 2nd Quarter 1980 - Should read 
$2 ,168. 08 , rather than $21.68.08. 

Exhibit B - Back Pay 3rd Quarter 1980 $3,542.98. The 
amount shown as $3,542.98, rather than 
$4,032.05, should be shown as the actual 
multiplier for each of the computations 
made for the Derinds reflented aa the 


order in this matter, and the respondent IS ORDERED to make 
payment to Mr. Cooley in the amounts shown, and to reinstate 
him as provided in my decision. 


forg^,^. Koutras 
'Administrative Law Judge 
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Distribution ; 

David P. Wightman, Esq., Office of the Solicitor, U.S. Depart- 
ment of Labor, 230 South Dearborn St., 8th Floor, Chicago, IL 
60604 (Certified Mail) 

Prank X. Fortescue, Esq., Brown, McGlynn & Fortescue, 500 North 
Woodward, Suite 320, Bloomfield Hills, MI 48013 (Certified 
Mail) 


UNITED STATES DEPARTMENT OF LABOR 
EDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 


iF LABOR, , 

;TY and HEALTH-- ADMINISTRATION 


of John Cooley •• 

V. 

CA COMPANY 


Docket No .LAKE 81-163 DM 


STIPULATION OF PARTIES ON REMAND 
mes the parties, by their respective attorneys and, in 
the March 30, 1984 Decision of the Federal Mine Safety 
Review Commission remanding this matter to Administrative 
leorge Koutras for a reformulation of the remedial order, 
the following stipulations. 

ministrative Law Judge George Koutras' June 3, 1982 
■dered defendant to reinstate John Cooley with back pay 
1980. 

ihn Cooley has not been reinstated. 


least April 20, 1984. Pursuant to the collective bargain 
ment between the Michigan Division oi the Ottawa Silica C( 
and Teamster's Local Union No. 283 (hereinafter Labor Agri 
a furlough of more than two years breaks the employee's S' 
and terminates his right to recall with defendant. 

5. For the perior "May 5, 1980 through April 19, 198: 
Cooley's wages as a laborer^ would have totaled $28,738.08 

6. For the period May 5, 1980 through April 19, 198: 
Cooley's vacation pay would have totaled $618.40. 

7. Pursuant to the Labor Agreement, for the period M 
through April 19, 1982, defendant shall make pension cont 
on behalf of John Cooley to the Central States Southeast 
Southwest Areas Pension Fund. 

8. For the period May 5, 1980 through April 19, 198: 
total of John Cooley's back wages listed in paragraphs 5 • 
7. herein is $29,356.48 and is broken down by calendar qua: 
the attached Exhibit A, 

9. Under the formula provided in Bailey v Arkansas-< 
& Weller . 3 MSHC 1152 (Dec. 1983), interest on the $33,051 
back wages through June 30, 1984 is $13,226.45. The Inte; 


I until such time as the back wages and accumulated 
lid in full. 


:OMPANY 

ITESCUE, ESQ. 
ma & Fprtescue 
vard, Suite 320 
fills, MI. 48013 


Respectfully submitted, 

FRANCIS X. LILLY 
Solicitor of Labor 


JOHN H. SECARAS 
R^ional- Solicitor 

^DAVID WIGETMAN 
Attorney 


Attorneys for Raymond J. Donovan, 
Secretary of Labor, United States 
Department of Labor 


1/1/81-3/31/81 

4/1/81-6/30/81 

7/1/81-9/30/81 

10/1/81-12/31/81 

1/1/82-3/31/82 

4/1/82-6/30/82 


3,742.72 

3,801.20 

3,801.20 

3,859.68 16 

4,072.48 ■ 
3,075.84 

833.04 56 


hrs. X 7.31 
$116.96 


hrs. X 8,01 
$448.56 


TOTAL 


$28,738.08 


$618.40 



exhibit b 
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1st Quarter 81 . 2,168.08 x 90 days x .0003333 =* 

2nd Quarter 81 2,168.08 x 90 days x .0003333 » 6 

3rd Quarter 81 2,168.08 x 90 days x ,0003333 <= 6 

4th Quarter 81 2^168.08 x 90 days x ,0003333 = 6 

1st Quarter 82 2,168,08 x 90 days x' .0005555 => 1 

2nd Quarter 82 2,168.08 x 90 days x .0005555 “ 

3rd Quarter 82 2,168.08 x 90 days x ,0005555 <= 

TOTAL 

» 

Back Pay 3rd Quarter 1980 3542,96 

4th Quarter 80 4,032.05 x 91 days x .0003333 » 1 

1st Quarter 81 4,032.05 x 90 days x .0003333 “ 1 

2nd Quarter 81 4,032.05 x 90 days x .0003333 « 

3rd Quarter 81 ‘ 4,032.05 x 90 days x. .0003333 =• 

4th Quarter 81 4,032,05 x 90 days x .0003333 = 

1st Quarter 82 4,032.05 x 90 days x .0005555 = 

2nd Quarter 82 '' ' 4*, 03.2, 05 x 90 days x .0005555 = 

% 

3rd Quarter 82 4,032.05 x 90 days x .0005555 = 


TOTAL 


r 81 


110,83771 


* 3,694.96 X 90 days x .0003333 - 
r 82 3,694.96 x 90 days x .0005656 - 
r 82 3,694.96 x 90 days x .0005666 - 
r 82 3^,694.96 x 90 days x ,0005566 


Back Pay Ist Quarter 1981 $3,742.72 

113.51782 
112.27037 
112.27037 

187.11728 

187.11728 

187.11728 


r 81 3,742.72 x 91 days x .0003333 - 

r 81 3,742.72 x 90 days x .0003333 » 

r 81 3,742.72 x 90 days x .0003333 - 

r 82 * 3,742.72 x 90 days x. , 0005556 = 

r 82 3,742.72 x 90 days x .0005555 « 

r 

r 82 3,742.J2 x 90 days x .0005565 « 



899,41 


2nd Quarter 82 3,801,20 x 90 days x .0005555 « 

3rd Quarter 82 3,801.20 x 90 days x .0005555 = 

TOTAL 

Back Pay 3rd Quarter 1981 $3,976.6 

4th Quarter 81 3,976.64 x 91 days x .0003333 = 

1st Quarter 82 3,976.64 x 90 days x .0005555 = 

2nd Quarter 82 3,976.64 x 90 days x .0005555 = 

3rd Quarter 82 ' 3,976.64 x 90 days x- .0005555 = 

TOTAL 


Back Pay 4th Quarter 1981 $4,072.4 

4,072.48 X 91 days x ,0005555 

4,072.48 X 90 days x .0005555 

4,072.48 X 90 days x .0005555 


1st Quarter 82 
2nd Quarter 82 
3rd Quarter 82 


TOTAL 



TAL 309.26 


Back Pay 2nd Quarter 1982 $1,281.60 

d Quarter 82 1,281.60 x 91 days x .0005555 = 64.78 


Back Pay $29,356.48 


;h Quarter 82 29,356.48 x 90 

It Quarter 83 * 29,356.48 x 90 

id Quarter 83 29,356.48 x 90 

d Quarter 83 29,356.48 x 90 

h Quarter 83' 29,356.48 x 90 

Quarter 84 29,356.48 x 90 

d Quarter 84 29^356.^8- x 90 

•TAL 


days 

X 

.0005555 

S 

1,467.6772 

days 

X 

.0004444 


1,174.1417 

days 

X 

.0004444 

= 

1,174.1417 

days 

X 

.0003055 


807 .'1564 

days 

X 

.0003055 

= 

807.1564 

days 

X 

.0003055 

= 

807.1564 

days 

X 

.0003055 


807.1564 


7,044.59 


198d 
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U.S. STEEL MINING CO.*, fNC. , 

Respondent 

UNITED MINE WORKERS OF 
AMERICA, 

Interveners 

ORDER OF DISMISSAL 

Before: Judge Kennedy 

For good cause shown, it is ORDERED’ that complainant's 
motion to withdraw the captioned discrimination complaint 
be, and hereby is, GRANTED and the case DISMISSED. U.S. St 
Mining Co. , Inc. , 6 FMSHRC 


Distribution: 

Mr. Jerry L. Blackburn, P.O. Box 10, Wolf Pen, WV 24896 
(Certified Mail) 

Louise Q. Symons, Esq., U.S. Steel Mining Co., Inc., 600 Gr 
St,, Pittsburgh, PA 15230 (Certified Mail) 

Mary Lu Jordan, Esq., UMWA, 900 15th St,, NW, Washington, D 
20005 (Certified Mail) 




Moab Mill 


V . 


atlas minerals, 

Respondent 


DECISION APPROVING SETTLEMENT 

Appearances: Jan\es H. Barkley, Esq., Robert J. Lesnick, Esq. 

Peggy Miller, Esq., Office of the Solicitor, U. 
Department of Labor, Denver, Colorado, 
for Petitioner; 

James A. Holtkarnp, Esq., and John A. Snow, Esq. 
VanCott, Bagley, Cornwall & McCarthy, Salt Lake 
City, Utah, 
for Respondent. 

Before: Judge Morris 

This is a civil penalty proceeding initiated by the 
petitioner against the respondent in accordance with Section 
110(a) of Federal Mine Safety and Health Act of 1977, 30 U.E 
S 820(a). The civil penalty is for the alleged violation of 
mandatory safety standard promulgated pursuant to the Act. 

At a hearing in Moab, Utah on August 23, 1984, in relat 
cases the parties advised the judge that they had reached ar 
amicable settlement. The parties now seek approval of theii 
proposed settlement. 

Citation 2008174 alleges a violation of 30 C.F.R. 

S 57.9-88(a). The citation proposed an original penalty of 
The parties now seek to amend the citation by changing its 
designation from ••104-d-l*’ to **104-a.” The parties agree t) 
original per^alty should be assessed. 

Discussion 


In support of the motion petitioner states he agrees wi 
and relies on the assessment made by his Office of Assessmei 
evaluating the statutory criteria for assessing the penalty 


£* % lilt: xo uuc. 

"104-d-l'' to "104-a." 

3. Citation 2008174 and the penalty of $300 ar 

4. Respondent is ordered to pay the sum of $30 
days of the date of this order. 




John J. Morris 
Administrative Law Judge 


Distribution; 

James H. Barkley, Esq., Robert J. Lesnick, Esq., and 
Miller, Esq., Office of the Solicitor, U.S. Departme 
O.S. Department of Labor, 1585 Federal Building, 196 
Street, Denver, Colorado 80294 (Certified Mail) 

James A. Holtkamp, Esq., and John A. Snow, Esq,, Van 
Cornwall & McCarthy, 50 South Main, Suite 1600, Salt 
Utah 84144 (Certified Mail) 


/blc 


Hampton No. 3 Mine 


V, ; 

WESTMORELAND COAL COMPANY, 

Respondent : 

DECISION 

Appearances; Kevi'n C. McCormick, Esq., Office of the Solicil 
U.S. Department of Labor, Arlington, Virginia, 
for Petitioner; 

F, Thomas Rubenstein, Esq., Big Stone Gap, Virc 
for Respondent. 

Before: Judge Stef fey 

A hearing in the above-entitled proceeding was held on 
June 12, 1984, in Beckley, West Virginia, pursuant to sectioi 
105(d), 30 U.S.Ct"§ 815(d), of the Federal Mine Safety and 
Health Act of 1977. At the conclusion of presentation of ev; 
dence by both parties, I rendered a bench decision. 

Before the transcript of the hearing had been received, 
counsel for respondent filed on June 22, 1984, a motion for 
reconsideration of the bench decision. A copy of the motion 
for reconsideration was served on counsel for the Secretary ( 
Labor. The Secretary’s counsel filed on August 8, 1984, a 
letter in which he stated that he did not intend to submit a 
reply to respondent's motion for reconsideration. 

The substance of my bench decision is first set forth 
below (Tr. 274-289). Thereafter, respondent's motion for re 
consideration is denied for the reasons given. 

This proceeding involves a petition for assessment of 
civil penalty, alleging a violation of 30 C.F.R. S 75,200 by 
Westmoreland Coal Company. The issues in a civil penalty ca 
are whether the violation occurred and, if so, what civil pe 
alty should be assessed, based on the six criteria set forth 
in section 110 (i) of the Act. 

Before I form a conclusion regarding the question of’ 
whether a violation occurred, I shall make 'some findings of 
fact which will be set forth in enumerated paragraphs. 


2. When the inspector and Egnor were close t( 
of the No. 3 entry, the inspector noticed that thej 
curtain in the crosscut to the right of No. 3 entr^ 
spector investige,ted the absence of the curtain am 
there was a hole on the right side at the face of 1 
and he concluded that that made the need for insta! 
curtain unnecessary. But while he was examining tl 
of the ventilation, he noticed that the crosscut h< 
veloped for a distance which appeared to be greate: 
have been cut with a continuous-mining machine witl 
machine's operator having proceeded inby permanent 

3. The inspector determined that a measuremei 
area should be made in order for him to ascertain \ 
operator of the continuous-mining machine had procit 
permanent supports. Therefore, he tied a hammer t( 
tape measuring device that he carried with him and 
the hammer through, the hole at the end of the cross 
asked Egnor to go to the No. 4 entry, into which tl 
tended, and retrieve the hammer, and thereby enabl< 
tor to make an accurate measurement. Egnor was cai 
ma]s.e sure he did not go out from under permanent si 

4. Egnor proceeded outby the No. 3 entry thr< 
crosscut outby the one in which the measurement waj 
proceeded into the No. 4 entry and came to the plai 
hole had been made near the face of the No. 4 entr; 
held the tape and it was determined that the distal 
last permanent support in the crosscut through the 
end of the crosscut was 23 feet, but the inspector 
get a measurement only to the most inby place in tl 
from which coal had been extracted by the continue 
machine. Therefore, he withdrew the tape after Egi 
tied it from the hammer, and when the tape came ou 
hole and fell on the mine floor, the inspector madi 
nation that the distance from the face of the cros; 
second roof bolt from the right of the crosscut wa; 
The inspector believed that the second bolt from tl 
in the crosscut was in line with the other three b( 
same line of bolts and therefore did not take addi 
measurements. 


Tne xast. open crosscuT: oetween wo. j en-ury ana wo. <* 
entry has been mined 22 feet deep. From cutter head 
to the controls measures 19 1/2 feet, putting the 
controls of the miner inby the last row of permanent 
support. This crosscut was mined on 2nd shift, 

9/15/82. The Onshift and Daily Report Book indi- 
cates -Roger McMicken as section foreman on said 
shift. See page 19, line 1 of approved plan or 
Drawing 1, page 17 of approved plan. 

6 . Raymond Watts was the operator of the continuous- 
mining machine on the second shift, that is, 4:00 p.m. to mid- 
night on September 15, 1982, when the condition described by 
the inspector occurred. Watts had previously been working in 
1979 when a roof fall occurred in the Hampton No. 3 Mine, at 
which time two miners were killed and Watts narrowly escaped 
being killed himself. The occurrence was so unsettling that 
Watts was unable J:p work for approximately 14 months. There- 
fore, he testified in this proceeding that it was not his 
practice or intention ever to do his job in a manner which 
would expose him or anyone else to possible injury. He testi- 
fied that when he advanced the continuous-mining machine into 
the crosscut here at issue, he found that it was off center 
and that it was necessary for him to move his continuous-mininc 
machine at an angle to the right rib in order to straighten the 
crosscut. He stated that it was his practice to look through « 
screen at the front of the canopy under which he sits and that 
when he saw the last roof bolt, or the roof bolt in the last 
row of permanent supports come into view in that screen, that 
he stopped running the continuous-mining machine because that 
way he knew he would not go inby the last row of supports. He 
testified that that was what he recalled having done on the 
night of September 15. He did recall that when he finished 
cleaning up the entry and backed his continuous-mining machine 
out of the crosscut he did see a hole in the face of the cross- 
cut. 


7 . When Watts came to work on the following day he learn( 
from the superintendent of the mine that a withdrawal order hai 
been written on the day shift because of his having advanced t'. 
controls of the miner inby the last row of permanent supports. 



inby the last row of permanent supports, but he sai 
of his duties was to help the operator of the conti 
machine in order fo see that he did not go inby the 
supports and, so far as he could recall, Watts did 
the last row of permanent supports. He also recall 
was a hole .at the face of the crosscut, but he did 
until after Watts had cleaned up the crosscut and h 
out the continuous-mining machine. 

9. Roger McMicken was the section foreman on 
of September 15, 1982, He testified that he saw a 
face of the crosscut when he was making his last ch 
section, but he did not notice anything unusual oth 
He was not aware that a charge had been made agains 
going ihby the last row of permanent supports until 
for work the following day and also was advised by 
superintendent tha.t withdrawal order had been w 
of the actions McMicken made was to go into the sec 
measure the distance between the last row of bolts 
of the crosscut and his measurements showed that th 
wa^ 19 feet from all of the bolts, except the first 
bolts from the right rib. He found the distance fr 
bolt from the right rib to the face to be 22 feet, 
tance measured by the inspector, but he said that h 
think that the second bolt was in line with the oth 
he believed it was outby the others by a considerah 
That misalignment, together with the hole at the fa 
crosscut, in McMicken's opinion, accounted. for the 
that particular measurement was 22 feet. The dista 
first bolt from the right rib to the face was measu 
McMicken as being 20 feet (Exh. B) , 

10, Richard Sparks was the operator of a scoop 
shift on September 16, 1982, He testified that he 
ing the scoop to clean up the No. 4 entry and that 
engaged at the time that Egnor came into the No. 4 
went up to the face of the No. 4 entry in order to 
inspector in the measurement which the inspector ma 
issuing his withdrawal order. Sparks claims that h 
put his hand on the rib and reach clear through the 
end of the crosscut in order to retrieve something. 


0 . 4 entry and only observed him, he says, after he was alree 
ituated at the hole on the left side of the No. 4 entry, 
parks accounted for his failure to see Egnor walk past him bi 
fating that he h^s to move back and forth in the entry in his 
irocess of cleaning with the scoop. Egnor testified on rebutt 
hat no one was in the No. 4 entry when he went there to assis 
he inspector and that he would have remembered it if anyone 
lad been running a .scoop because he would have had to have 
lagged down the scoop operator in order to go past him. 

11, Jim Kiser is the manager of Westmoreland’s health ar 
lafety program and he, among other duties, conducts accident i 
'estigations of all serious violations Which are alleged by ar 
)f MSHA's inspectors. Kiser considered the withdrawal order 
lere issued to be a serious one because it was written under \ 
inwarrantable-failure provisions of the Act and is, therefore j 
:onsidered to be more serious than an ordinary citation might 
)e. His investig.ation of the matter took a couple of weeks tc 
:omplete and resulted in a conclusion by Kiser that Westmore- 
.and's personnel were not at fault in the occurrence and consc 
luently did not recommend that any of the people involved be 
lispiplined, although it is Westmoreland's practice to disci- 
)line people who do violate the mandatory safety standards if 
ihe investigation shows that violations occurred. 

Counsel for the Secretary and Westmoreland made concludii 
irguments and they both stressed the fact that there are cred- 
ibility problems involved in the testimony. 

The Secretary's counsel emphasized the fact that the in- 
spector has no particular reason to cite a violation he has nt 
actually seen, that the chairman of the safety committee has i 
reason to be biased against the company for which he works, as 
that their testimony should be given greater weight than that 
Westmoreland's witnesses who were obviously aware of the fact 
that they might receive some discipline if they were considert 
to be at fault in the issuance of Order No. 2037676. 

Westmoreland's counsel stressed the fact that Watts is ai 
individual who has an excellent reputation in the company and 
the fact that the section foreman has not previously known hii 


I agree with Westmoreland's counsel that the 
measurement was made seems to have left something 
in the way of safety and I hope that similar acts 
cur in the future so that one person is perhaps en 
while proving that someone else was in a hazardous 
Even Egnor admitted in his testimony that once a h 
in a coal face, which is only about a foot thick, 
al coal may slough off and that it's not a very sa 
be. Of course, both Egnor and the inspector denie 
was at anytime in any danger. 

One of the duties which a judge has is making 
determinations and one of the ways a judge does th 
on the "demeanor of the witnesses as well as the co 
their testimony. Based on the demeanor of the wit 
this case, I believe that the inspector and Egnor 
on credibility. I found a number of questions ans 
moreland's witnesses with qualifications that they 
sure of the facts and with the assertion that it h 
most 2 years since this matter occurred. Even the 
man stated that he thinks that the crucial bolt fr 
measurements were made was out of line. 

I believe that the credible evidence requires 
that there was a distance of 22 feet from the face 
cut back to the last row of permanent supports. S 
in this proceeding shows that the distance from th 
continuous-mining machine back to the controls is 
then necessarily the continuous-mining machine ope 
have had to go inby the last row of bolts in order 
a cut of 22 feet. 

I am taking into consideration the fact that 
alleged that the continuous-mining machine operate 
to straighten the crosscut by cutting at an angle, 
also taking into consideration the fact that Egnor 
11 years of experience as an operator of a continu 
machine and I am relying upon his and the inspecto 
sions and certainty that there was no evidence to 
crosscut had been cut at an angle so as to -confirm 
rate Watts' testimony to that effect. 


Lon was cited. Those stipulations take care of three of the 
LX criteria. 

The fourth opie is the history of previous violations, 
tchibit No. 7 is a computer printout which indicates that West 
Ireland, at the Hampton No, 3 Mine here involved, has paid 
snalties for 29 violations of section 75.200 in the 24 months 
receding the occurrence of the violation here involved. Cour 
3 l for Westmoreland pointed out that those violations were 
slatively minor in that they were alleged in citations issued 
nder section 104(a) of the Act, except for one imminent-dang€ 
rder and one unwarrantable-failure order. He also said that 
lieck had been made of those 29 previous violations and that 
cne of them involved an allegation that anyone had proceeded 
tiby permanent roof support. , 

It appears to me that 29 previous violations in a 24~mon1 
eriod is a large^.Oiumber of violations and one reason I am 

roubled by that many is that when the Act was amended in ' 197' 

tie of the things that concerned Congress in its discussions c 
he need to modify the Act to make it stronger in its provisi< 
that in the Scotia mine the company had previously violate 
he ventilation provisions and yet the company had not been 
ssessed increasingly large penalties based on those repeated 

iolations. Congress thought that the Act was not being prop- 

rly administered, or each succeeding violation would have re- 
eived a higher civil penalty than the one before it. 1/ 

I am inclined to temper my consideration in this instanc< 
ecause normally a judge does not get any information at all 
bout the type of previous violations? he simply is presented 
ith a number and he has no way to get a perception of the kii 
f violation involved. In this proceeding, however, there are 
tateinents that a check has been made of the previous viola- 
ions and that they do not seem to be serious, or at least 
here is not a previous violation of having gone beyond perma- 
ent support. For that reason, I shall not make a severe in- 
rease in the penalty under the criterion of history of previ< 


7 sT REP. NO. 9 5- 1^1, “95th Cong. 1st Sess. 42-43 (1977), 
eprinted in LEGISLATIVE HISTORY OF THE FEDERAL MINE SAFETY Al 
EALTH ACT OF 1977, at 630-631 (1978). 


violation did occur at all. Westmoreland's counsel 
other hand, has taken the very same set of circumst 
facts and argued ;that the company should not be hel' 
guilty of a high degree of negligence because it ha 
strenuous efforts to acquaint its personnel with th 
control conditions and that it has made every effor 
can make to get ’its miners to proceed in a safe and 
fashion. 

There is a considerable body of testimony show 
Watts was a person who was safety minded and I beli 
instance that he did intend to mine in a safe manne 
did intend to stop before going inby the last row o 
supports. It is possible for anyone to make a mis^ 
believe that Watts did inadvertently cut farther th 
tended. For that reason, and the fact that there i 
testimony showing.. that Westmoreland is trying to op 
safe mine and to make its employees safety consciou 
that a very small degree of negligence should be at 
management in this case. 

I might point out that there are precedents fo 
ing here as to negligence. In Southern Ohio Coal C 
FMSHRC 1459 (1982) , the Commission held' that the op 
not liable for negligence for the acts of the rank 
miner when it comes to assessing a civil penalty, t 
the operator is liable for the acts of the rank and 
when it comes to the finding of a violation, becaus 
under the Act, is liable without fault for violatic 
occur in its mine. U. S. Steel Corp ., 1 PMSHRC 13 C 
The testimony shows that Westmoreland has tried to 
its miners in proper safety procedures and all witr 
work for the company so testified. For the aforesa 
I am not assessing any portion of the penalty under 
terion of negligence. 

The final criterion to be evaluated is gravity 
is a great deal of testimony by the roof-control sp 
Inspector Eddie White, and by the inspector who wrc 
order to the effect that a large number of fataliti 




o. CIO. J- / 


break up so fchat portions of rock can fall in on the operator, 
even though he is protected by a canopy because the canopies 
do not have sides on them to prevent such encroachments. Also 
the helper to the continuous-mining-machine operator testified 
that he works close to the operator and that makes him vulner- 
able to injury, if a roof fall should occur, because the fall 
will not necessarily terminate right at the canopy of the op- 
erator who is running the continuous-mining machine. 


The discussion above shows that the violation must be 
rated as being very serious under the criterion of gravity. 
Based on that criterion, and the fact that a large operator is 
involved, I believe that the gravity of the violation warrants 
a penalty of $800. When the $200 portion of the penalty 
assessed under the criterion of history of previou,s violations 
is added, a total penalty of $1,000 will be assessed, as here- 
inafter ordered. 

THE MOTION FOR RECONSIDERATION 


Occurrence of a Violation 

As indicated on page 1 of this decision, counsel for West 
moreland filed on June 22, 1984, a motion for reconsideration 
of the bench decision rendered at the conclusion of the hear- 
ing. A judge's bench decision is not a final decision until 
it has been issued after receipt of the transcript and given a 
date by the Commission's Executive Director in accordance with 
29 C.F.R, S 2700.65. Therefore, Westmoreland's counsel is not 
precluded under the Commission's procedural rules from filing 
a motion for reconsideration of a bench decision. Additional- 
ly, in C.C.C.-Pompey Coal Co., Inc ., 2 FMSHRC 1195 (1980), the 
Commission held that a judge is obligated to reconsider any 
holdings made in a bench decision if, during the interim be- 
tween the rendering of the bench decision and its issuance in 
final form, the Commission issues a decision establishing a 
precedent which conflicts with the ruling made by the judge in 
his bench decision. The ruling in the Pompey case is appli- 
cable in evaluating Westmoreland's motion for reconsideration 
because the Commission Issued a decision in United States Stee 
Corp . , 6 FMSHRC 1423 (1984), after I had rendered the bench 
decision in this proceeding. In the U. S. .Steel decision, the 
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that the hole in the face of the crosscut was cause< 
"popping out" of coal as a result of the pressure e; 
the small amount pt coal left standing between the : 
crosscut and the No. 4 entry (Exh. 4) . Westmorelam 
that the distance from the last permanent support t< 
of the crosscut. was 22 feet, as measured by the ins) 
Westmoreland claims that the alleged distance of 2-'. 
which the operator of the continuous-mining machine 
beyond permanent supports was accounted for by Westi 
witnesses who said that the second roof bolt from tl 
rib was out of line with the other roof bolts by ab( 
and that about 18 inches of coal had popped out of 

Exhibit 5 shows that if one measures obliquely 
left side of the cutterhead on the continuous-minin( 
to the operator’s controls located on the right sid< 
tance is 21 feet..l,0 inches, instead of the distance 
6 inches obtained by the inspector who measured dir* 
the right cutterhead to the operator's controls whi< 
the right side of the continuous-mining machine. Wi 
points out that the operator of the continuous-minij 
testified that the entry was off center and that he 
at an angle to bring the crosscut back into alignmei 
moreland argues from the aforesaid facts that the o] 
the miner was 21 feet 10 inches from the face becaui 
angle at which the crosscut was mined. That conten- 
ports a conclusion that the operator, at most, was < 
inches inby the last permanent support (22' minus 2. 

Westmoreland then points out that the hole in ■ 
of the crosscut was caused by popping or crumbling ( 
The crumbling effect, according to Westmoreland, ma< 
tation in the face of 18 inches. That indentation, 
should also be subtracted from the inspector's meas' 
22 feet because the head of the continuous-mining m^ 
not cut that 18-inch indentation. If one subtracts 
inch indentation from the 2-inch distance that 22 f< 
21 feet 10 inches, it will be readily seen that the 
of the miner , instead of being 2 inches inby the se' 
bolt from the right rib, was actually 16 inches out 
roof bolt. 
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ion in the. face of the crosscut. Westmoreland's argument as 
the cutting of the crosscut at an angle is controverted, how-* 
r, by the testimony of the inspector and the chairman of the 
ety committee vho stated unequivocally that cutting at the 
Stic angle that would be necessary to bring the 21-foot 10- 
h measurement into play would have resulted in the cutting 
a large -place shaped like a piece of pie in the right rib 
both of the witnesses testified unequivocally that the 
ht rib was smooth and free of any indications showing that 
crosscut had been cut at an angle (Tr. 26; 52-53; 72-73; 

). 

Exhibit 5 is a diagram of the continuous-mining machine, 
t diagram shows that the continuous -mining machine is 10 
t 10 Inches wide and 23 feet 4 inches long. It ,was operat- 
in a crosscut whose total width was 20 feet. An offset 
been cut in the face on the right side. It is impossible 
a machine 23 .f^et 4 inches long and almost 11 feet wide to 
turned in a 20-foot entry so as to bring the oblique measure- 
t of 21 feet 10 Inches into play because the rear of the 
hine will come into contact with the left rib and prevent 
^machine from being turned at an acute angle. Additionally, 
must be recognized that the helper to the operator of the 
tinuous-mining machine testified that the ventilation cur- 
n was in place both at the time they were mining and at the 
e they were cleaning up the crosscut (Tr, 187; 193-194) . 
ventilation curtain was 4 feet from the right rib (Tr. 193) . 
curtain therefore reduced the maneuverability of the con- 
uous-mining machine by reducing the width of the entry to 16 
t. Moreover, exhibit 5 shows that the continuous-mining 
hine has a loading attachment on its rear end which is 9 
t 6 inches long and the helper further testified that he was 
olved in keeping the shuttlecars from becoming entangled in 
continuous-mining machine's cable. While the loading ap- 
atus on the continuous-mining machine will swing to the right 
left to provide some flexibility in the way the continuous- 
ing machine is used, the fact remains that the machine's 
lity to turn at a dramatic angle was further reduced by the 
t that it was delivering coal into shuttlecars. 


22' 0" = distance from second roof bolt from ri 

rib to face of crosscut (Exh. 4) . 

- 21* 10 " = distance from left cutterhead to contr 
of machine (Exh. 5) . 

2." = distance operator was inby second roof 
bolt. from right rib. 

indentation in the face caused by "pop 
off" of coal (which further reduces th 
specter's 22-foot measurement) . 
distance which operator would have bee 
second roof bolt if he were 21* 10" fr 
face. 

distance operator would have been outb 
second roof bolt if indentation accoun 
for.,18 inches of inspector's 22-foot it 
ment. 

distance second roof bolt was out of 1 
with other roof bolts in last row of p 
nent supports. 

distance operator would have been outb 
last row of permanent supports if alX" 
Westmoreland's contentions are applied 
reduce the inspector's 22-foot measure 

The inspector testified that he went into the cr 
determine why no curtain had been erected in the cros 
he saw the hole in the face, he recognized that air w 
into the No, 4 entry, which was the return entry, and 
the need to have a curtain installed, but then the in 
attention was attracted to the fact that the crosscut 
mined beyond permanent support in violation of the ro 
plan (Tr. 17). If the operator of the continuous-min 
had stopped cutting coal when the controls of the mac 
40 inches outby the last row of permanent supports, t 
likelihood that the inspector's attention would have 
rected to the depth of the last cut of coal which had 
moved from the crosscut because the operator of the m 
could not have been close enough to the face for the 
the machine to have been nearer to the face .than the 
inch distance from the right cutterhead to the machin 
trols (Exhs. 4 and 5) . 


18" = 

- 2 " = 

+24" = 

To" = 


ining machine to have cut 20 feet inby the first roof bolt 
com the right rib without going at least 6 inches inby that 
Dof bolt because the continuous-mining machine could not pos- 
ibly have cut the extreme right side of the face to a depth o 
0 feet without having the continuous-mining machine almost 
guarely against the face as claimed by MSHA's witnesses (Tr. 
3; 72) . • 

Westmoreland's contentions about nonoccurrence of the vio 
ation are further flawed by the lack of certainty shown in 
ts witnesses' testimony. Raymond Watts was the operator of 
he continuous-mining machine on the night of September 15, 

982. Watts is classified as the helper to the operator of 
he continuous-mining machine (Tr. 141), but on the night of 
eptember 15, 1982, the regular operator did not r.eport for 
ark because of illness in his family (Tr. 157). Watts' helpe 
as Roger Bias who was not familiar with the Joy miner which 
as being used a4:.,that time (Tr. 159) . It is ordinary practic 
or the regular operator to make the first cut of the shift an 
cr the helper to make the second cut. Then they generally 
Iternate in that fashion throughout the shift, but Bias’ in- 
xperience prevented that sort of switching in assignments wit 
he result that Watts made all of the cuts of coal which were 
ined on the evening shift of September 15 (Tr, 157-159) . 

Watts' testimony will not support many findings because 
B was not certain about his actions on September 15 . He was 
nly able to say that he "thinks" the bolts in the last row of 
erraanent supports were out of line (Tr. 154). Watts agreed 
hat the right side of the crosscut was definitely cut more 
eeply into the face than the left side, that he was the one 
ho made both cuts, and that he believed the right side was 
ut from 10 inches to a foot deeper than the left side (Tr. 

55) . Watts also claimed that he was watching the curtain on 
he roof bolt closest to the right rib and that he did not go 
eyond that curtain (Tr. 14 5) , but the section foreman found 
hat it was 20 feet from that bolt to the face of the crosscut 
Tr. 204). As indicated above, Watts could not have cut the 
xtreme right corner of the crosscut to a depth of 20 feet 
ithout going inby that bolt by at least 6 inches. Despite 
atts' contention that he had not gone beyond the last row of 
ermanent supports, he did not bother to measure the distance 
o the face after the crosscut had been bolted (Tr. 179) . 


(Tr. 186; 191.). Bias did not recall which bolts he was watch^ 
ing when Watts made the cut on the right side, but he said that 
he ought to have been watching the two bolts nearest to the 
right rib (Tr. 19,0) . Bias also testified that they did not 
take down the curtain before cleaning up the crosscut and that 
the curtain was still up when he left the section between 11:15 
and 11:30 p.m. JjTr. 193). 

The measurements on which Westmoreland relies were made by 
Roger McMicken, the section foreman who was on duty when the 
disputed deep cut was mined. He testified that he saw the hole 
in the crosscut when he made his last check of the face area on 
September 15, 1982. He saw nothing otherwise unusual about the 
way the crosscut had been mined (Tr. 199) . His measurements 
were made the next night after the crosscut had be^n fully 
bolted," but he knew which bolt to use in his measurement be- 
cause it had been marked (Tr. 201) . Although he, like the in- 
spector, obtained.^ 22-foot measurement from the second bolt 
from the right rib to the face, he said that one of the reasons 
the distance measured that much was that he had placed the end 
of the tapeline into the 18-inch indentation caused by the "pop 
pi^ig" out of the hole in the face (Tr, 201) , Yet he could not 
recall whether the hole was in line with the second bolt, or 
how far off the right rib the hole was, or whether the hole was 
on the left or right side of the cut (Tr. 203) . After giving 
the distances which he measured, he said that he ”believed’’ 
those were the measurements he obtained (Tr. 205) , As to the 
20-foot measurement from the first roof bolt from the right 
rib to the face, he testified that it was .'maybe twenty foot" 
(Tr. 204) . The aforesaid equivocations were made during his 
direct testimony. 

On cross-examination, McMicken stated that the curtain was 
not up at 11 p.m, when he checked the crosscut (Tr. 208), but, 
as noted above, Bias stated that the curtain was still up when 
they cleaned up the crosscut. As to the offset in the face of 
the crosscut, which Watts said existed, McMicken testified that 
he could not recall whether the offset existed or not, but he 
would not say that it did not exist or that he had failed to se 
it (Tr. 211) , Although McMicken believed that "more than like! 
someone was holding the tapeline" (Tr. 212) when he made his 
measurements, he could not recall who assisted him in making tf 


if any, or wnat was aone oy tne roor— tjuj-x-ing inacnine ■ s operar< 
to compensate for having installed a roof bolt which was from 
1 to 2 feet out of alignment (Tr. 217). 

Although I noted in finding No, 10 of my bench decision 
that Egnor had gone to the face of the No. 4 entry where it 
could have -been ^dangerous for him to go in order to assist thi 
inspector in making his measurement, Westmoreland's claim tha- 
Egnor reached into the hole in order to obtain the inspector'! 
hammer is based on the incredible testimony of Richard Sparks 
who alleges that he was operating a scoop in the No. 4 entry 
at the time Egnor came into the No. 4 entry. While Sparks 
claims to have seen Egnor reach into the hole for the purpsoe 
of getting something on the other side of the entry. Sparks' 
testimony is filled with unexplained gaps and inconsistencies 
He first said that Egnor placed his hand on the rib and reach* 
through the hole, but thereafter he was unable to state for 
sure which hand Elg^or used to reach into the hole (Tr. 221; 
225). He first said that he did not ask Egnor why he was'doi; 
such an unsafe act and then stated that he could not recall 
whether he asked Egnor anything about the hazardous "act he ha* 
coiqpvitted (Tr. 221; 226) . Although Sparks was busy piling up 
coal at the very place where Egnor was said to have reached 
through the hole, Sparks testified that he did not see Egnor 
walk past him on his way to the face (Tr, 229-230) . Although 
Sparks had an obvious interest in what happened in the mine, 
he professed not to be interested enough in what Egnor was do 
ing to )<now what he obtained when he reached through the cros 
cut or to notice whether Egnor was carrying a hammer when he 
walked past him after he had reached through the hole to get 
something (Tr, 225; 230). Even though Sparks did not know wh 
Egnor had come to the face of the No. 4 entry at the time 
Sparks claims to have seen him, Sparks claims that he asked 
someone later in the shift to find out what was going on, but 
cannot remember who it was that he asked (Tr. 227). 

Additionally, Sparks claimed that Jake Henry, the helper 
to the continuous-mining machine operator on the day shift, w 
in the crosscut at the time the inspector made his measuremen 
and Sparks stated that Henry told him it took the inspector t 
or three throws to get the hammer through the hole in the fac 
of the crosscut (Tr, 223). Sparks then apparently realized 
that if Henry had seen the hammer go through the hole, it wou 


in making his measurement, Egnor additionally 
would have been necessary for him to have fla^ 
so that he could proceed by him to the face oJ 
259-260) . Sparks stated that he did not see I 
him while he was operating the scoop because t 
back and forth in the entry (Tr. 228). I fine 
statement that he would have remembered flagg; 
scoop's operator, if anyone had been operating 
more convincing and more credible than Sparks 
he was in the No, 4 entry and observed Egnor ] 
the hole to obtain an unknown object, 

I believe that the discussion above show; 
that the inspector correctly concluded that tl 
continuous-mining machine proceeded inby perm< 
when he mined the second cut on the right aid* 
on September 15, J.?82. Having reexamined all 
in light of Westmoreland's motion for reconsii 
elude that my bench decision correctly found ‘ 
of section 75.200 occurred as alleged in Orde: 
dated September 16, 1982. 

Assessment of Penalty 

Westmoreland's motion for reconsideratio: 
that the violation was associated with a low ( 
gence for the purpose of arguing that a penal 
excessive in circumstances where management i 
made a sincere and concerted effort to teach 
mining practices. Westmoreland claims that n< 
to suggest anything that Westmoreland could h 
the instant violation. If there is any part ' 
sion which is incorrect, it is my conclusion 
the penalty should be assessed under the crit' 
gence. I shall hereinafter explain in detail 
assess any portion of the penalty under negli 

There is evidence in the record to suppo 
greater degree of negligence than I found in 
if I had thought it would be fair to Westmore 
such evxdence . Inspector Baisden, for exampl 


tion foreman and assistant mine foreman (Tr. 6-7). Therefore, 
the inspector's belief that the section foreman should have 
prevented the cutting of the crosscut 2-1/2 feet beyond perma- 
nent supports is entitled to be given considerable weight. 

Moreover, the section foreman, Roger McMicken, was clear 1 
negligent in the way he performed his job on September 15, 198 
The operator of ’the continuous-mining machine was not the regr 
lar operator and the helper of the substitute operator was an 
inexperienced person in that capacity, at least insofar as cut 
ting with a Joy continuous-mining machine is concerned (Tr. 15 
159) . Therefore, McMicken should have been paying special at- 
tention to- the way the entries were being cut because they wei 
all cut on that shift by Watts who was classified as a helper 
to the regular operator (Tr. 159). McMicken' s own testimony 
shows that he noticed the hole in the face of the crosscut, bu 
stated that he did not see anything else unusual about the 
crosscut (Tr. 199^).. The inspector’s attention had been direct 
to the crosscut by' the absence of a curtain. When the inspect 
saw the hole in the face of the crosscut, he concluded that ve 
tilation was satisfactory, but then he noticed that -the operat 
of the continuous -mining machine would have had to go beyond 
permanent supports to mine an entry to the depth the inspectoi 
observed (Tr. 13-19) . The section foreman should have been at 
to make an evaluation of the excessive depth of the crosscut a 
should have left special instructions for the section foreman 
the next shift to see that the crosscut was bolted as soon as 
possible so that the excessive area of unsupported roof could 
made safe without leaving the area unsupported any longer thar 
necessary. 

The inspector discussed the order he had written with bot 
the section foreman on the day shift and the mine foreman. Tf 
inspector offered to remeasure the crosscut in their presence 
if they believed he had made an error, but they declined to he 
him do so. According to the inspector, the mine foreman’s cot 
elusion, after seeing the crosscut, was that the miners who he 
made the cut just "messed up" (Tr. 23-24). Westmoreland's las 
witness was Jim Kiser who is Westmoreland's safety manager (Tj 
230) , He testified that the mine foreman intended to disciplJ 
the section foreman because the mine foreman believed that th< 
were at fault in having violated the roof-control plan (Tr. 2^ 


My decision not to assess any portion of the penalty under 
the criterion of negligence is based largely on the fact that 
Westmoreland's mine foreman would have disciplined the person- 
nel involved had he not been influenced to do otherwise by West 
moreland's own safety department. I also took into considera- 
tion that Watts, the miner who made the cut beyond permanent 
supports, had nearly been killed in a roof fall himself and hac 
an excellent reputation for being safety oriented, I believed 
that Watts was telling the truth when he stated that he did not 
think he had gone beyond permanent supports and did not intend 
to go beyond permanent supports. Additionally, I believed that 
the section foreman could reasonably haW relied upon Watts' 
good reputation for safety in failing to keep a constant vigil 
over him while he was operating the continuous-mining machine 
on September 15. Taking all of the aforesaid matters into con- 
sideration, I believed that it would be unfair to Westmoreland 
to assess any poK.tion of the penalty under the criterion of 
negligence. 

There is additional testimony in the record, hbwcver, 
which shows that Westmoreland overstates its case when it 
argues that no witness was able to suggest anything which West- 
moreland could do to increase safety awareness above that whicl 
it was already doing. The section foreman, for example, claim< 
that he had dally contacts with the miners to instruct them in 
safe mining practices (Tr, 197) . On the other hand. Watts, th( 
operator of the continuous-mining machine who cut 2-1/2 feet 
beyond permanent supports, testified that they had a weekly 
safety talk or meeting and that they discussed the roof-contro: 
plan "fairly often" (Tr. 146) . 

The discussion above shows that Westmoreland’s management 
was not so entirely free from fault in the occurrence of the 
violation, that a penalty of $1,000 is completely unjustified 
when considered in conjunction with the fact that I did not 
assess any portion of the penalty under the criterion of negli' 
gence. In Nacco Mining Co ., 3 FMSHRC 848 (1981), the Commis- 
sion affirmed a judge's decision finding that the operator was 
not negligent, but the Commission also affirmed the judge’s 
assessment of a penalty of $500 because of the seriousness of 
the violation and the fact that the operator had an unfavorabl 
history of previous violations. 



In evaluating the history of the operator's violations 
in assessing penalties, it is the intent of the Commit- 
tee that repeated violations of the same standard, par- 
ticularly wit'hin a matter of a few inspections, should 
result in the substantial increase in the amount of 
the pepalty to be assessed. Seven or eight violations 
of the same' standard within a period of only a few 
months should result, under the statutory criteria, in 
an assessment of a penalty several times greater than 
the penalty assessed for the first such violation. £/ 

Exhibit No. 7 shows 2 9 previous violations of section 
1.200 at the Hampton No. 3 Mine during the 24 months preceding 
le occurrence of the violation cited in this proceeding. All 
It two of the violations were considered to be "significant 
id substantial". V Six of the violations occurred in August 
id September 1982^ and the violation here involved was cited on 
iptember 16, 198^7 The fifth of those six violations was- 
ted in an unwarrantable- failure order issued only 12 days be- 
)re the instant violation occurred and MSHA proposed a penalty 
: $305 for that violation which was paid in full by Westmore- 
in3. Therefore, my penalty of $1,000 is within the guidelines 
intioned in the legislative history because it is three times 
le amount proposed by MSHA for one of the previous unwarrant- 
)le-failure violations of section 75,200. 

Since the Commission has held in several prior oases and 
»st recently in Sellersburg Stone Co , , 5 P^SHRC 287 (1983), 

■ f d Sellersburg Stone Co . v. FMSHRC , P.2d , 7th Circui 

>. S3-1630, issued June 11, 19S4 , tKat the Commission and its 


' ^p~rinted in LEGISLATIVE HISTORY OP THE FEDERAL MINE SAPETTi 
JD HEALTH ACT OP 1977, at 631 (1978). 

' In Consolidation Coal Co . , 6 FMSHRC 189 (1984), the Commts- 
Lon held that an inspector may properly designate a violation 
Lted pursuant to section 104 (a) of the Act as being "signifi- 
int and substantial" as that term is used in section 104(d) (1) 
‘ the Act, that is, that the violation is of such nature that 
: could significantly and substantially contribute to the cauf 
id effect of a mine safety and health hazard. • 


MSHA assigned only six penalty points pursuant to 30 
§ 100.3(c) under the criterion of history of previous 
MSHA assigned a tcjtal of 52 penalty points for the V3 
If six penalty points are subtracted from that total, 
alty would have been only $275 when the reduced poin1 
entered on the penalty conversion table in section K 
the assessment formula. In other words, MSHA assess€ 
the penalty under the criterion of history of previov 
tions. The violation here involved was the seventh \ 
of section 75.200 to have occurred at the Hampton No. 
within less than a period of 2 months. Consequently, 
obvious that MSHA is still not using the criterion oJ 
of previous violations as Congress intended, or the i 
penalty would have been several times greater than ,t) 
proposed penalties for violations of section 75.200. 

Westmoreland!^ motion for reconsideration argues 
penalty of $1,000 is excessive because I assessed $8( 
under the criterion of gravity despite the fact that 
to assess any portion of the penalty under the criteJ 
negligence. It is a fact, however, that gravity is < 
criterion and the Commission has not held in' any cas( 
I am aware that a judge is precluded from assessing i 
under the criterion of gravity wholly apart from any 
which he may think is appropriate under the criterioi 
gence. It is certain that MSHA's assessment formula 
the criterion of gravity as a separate matter in sec 
(e) of the formula from the criterion of negligence \ 
considered in section 100.3(d) of the formula. In t] 
MSHA assigned 16 penalty points under the criterion < 
If 16 points are deducted from the total of 52 point, 
under the formula, it can be seen by application of 
to the conversion table in section 100.3(g) of the f' 
MSHA attributed $255 of the proposed penalty of $395 
terion of gravity. 

The inspector testified that the violation was 
(Tr. 30-36) ; the chairman of the safety committee te 
the violation was very serious (Tr. 76-80)? MSHA's r 
specialist testified that the violation was very ser 
119-123); Westmoreland's section foreman testified t 


hat tha violation did not occur. 

t is my function to consider the preponderance of the evi- 
in deciding, cases. Failure to assess a substantial amount 
the criterion of gravity in this proceeding would require 
ignore a vast amount of evidence to the effect that the 
ion was very serious. My failure to assess any part of 
nalty under the criterion of negligence may be in error 
e I probably should not have given as much weight as I did 
ameliorating factors hereinbefore discussed, but my fail- 
assess a portion of the penalty under the criterion of 
ence is certainly no reason for me to assess only a token 
y under the criterion of gravity when that criterion is 
ered in light of Westmoreland's very unfavorable history 
vious violations and the fact that Westmorelfind is a large 
Or which has stipulated that payment of penalties will not 
it to discontinue in business. 

or the reasons given above, I conclude that my bench deci- 
ssessing $800 under the criterion of gravity and $200 un- 
e criterion of history of previous violations ■ to derive a 
penalty of $1,000 should be affirmed. 

fHEREFORE, it is ordered: 

A) Westmoreland's motion for reconsideration filed 
2 , 1984, is denied. 

B) Westmoreland Coal Company, within 30 days from the 

if this decision, shall pay a penalty of $1,000.00 for the 
ion of section 75.200 cited in Order No, 2037676 issued 
>ber 16, 1982, 


Richard C. Steffey ^ 
Administrative Law Judge 
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DISAPPROVAL OF SETTLEMENT 
ORDER OF ASSIGNMENT 

On March 27, 198 4, the Solicitor filed his Response to 
Order to Submit Information issued in the above-cap- 
3 d proceeding. At issue is one violation, the proposed 
Lement of which is $20, the originally assessed amount. 

Citation No. 2053339 was issued for a violation of 30 
it. § 77.1605 (b), because the foot and parking brakes on 
raper were inoperative. The Solicitor asserts in his 
3 n the the Caterpiller 637 Scraper was operating on the 
Lde edge of the coal pit at the time that this citation 
Issued and that there were no other miners on the ground 
this machine. The Solicitor represents that although 
nachine was without service or footbrakes, it was op- 
Lng on a very slight incline and was capable of being 
;>ed by the use of its scraper blade or bowl. He also 
2 S that the machine was not working on rocky ground and 
:herefore capable of exerting downward pressure with the 
3 to enable it to stop. 

In his original motion, the Solicitor represented that 
Lty and negligence were moderate. I have consistently 
that a $20 penalty denotes lack of gravity. I am un- 
to approve a $20 settlement of a violation which the 
:itor himself alleges is of moderate negligence and 
Lty. Moreover, it may be that the gravity was even more 
moderate. Therefore, this case is hereby assigned to 
3 James A. Broderick. 
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3 : Judge Morris 

rhese cases, heard under the provisions of the Federal Mine 
/ and Health Act of 1977, 30 U.S.C. § 801 et seq. , (the 
arose from an inspection of respondent's worksite. The 
tary of Labor seeks to impose civil penalties because 
ident violated a safety regulation promulgated under the Act. 

Respondent withdrew its notice of contest to the underlying 
tions but contests the amount of the proposed penalties (Tr. 


fifter notice to the parties, a hearing on the merits was 
in Salt Lake City, Utah on September 20, 1983 , 

Respondent filed a brief at the hearing. 

Issues 


/Jhat penalties are appropriate for these violations? 

Stipulation 


The two cases here involve 26 separate violatior 
30, Code of Federal Regulations, Section 55.14-1. 


For these violations the Secretary, in his propc 
assessment, seeks penalties in the total amount of $2 
are two citations for the same defective conditions h 
violations the Secretary seeks no penalties. 

The regulation violated by respondent provides a 

Guards 

55.14-1 Mandatory. Gears; sprockets; chains; 
head, tail and takeup pulleys; flywheels; cou 
shafts; sawblades; fan inlets; and similar ex 
moving machine parts which may be contacted h 
and which may cause injury to persons shall b 

Summary of the Evidence 

On December 12, 1980 MSHA Inspector William W. VS 
inspected respondent's Arthur Concentrator (Tr. 6, 7) 
citations for the violation of 30 C.F.R. § 55.14-1 wh 
26 unguarded ball mills (Tr. 7, 8, P1-P4). A series 
balls in the machines grind ore inside a cylindrical 
concentrate is the resulting product. The drum itsel 
foot diameter and it is 2 1/2 feet above ground level 
The wheel turns inside a stationary drum holder at 60 
revolutions per minute (Tr. 9, 10). 

On these primary ball mills there were numerous 
between the drum holder and its supporting concrete f 
are additional pinch points between the drum and the 
8, 10; Pi, P2) . 

A pinch point is that area located between two m 
or between a moving and a stationary point. An objec 
material can become caught, pulled, torn, or entangle 
point (Tr. 7, 8). 

Photographs show a coke bottle, gloves, a rag an 
can on the bottom of the steel ball machine frame (Tr 
P4) . 


Workers maintain the machines by pouring grease 
on the tOD. At that nnint th^ ma intpnanr?A worker is 


The twenty six ball mills, a football field in length, are 
ent to a walkway (Tr, 13). A person on the walkway could 
or fall into a moving wheel. In the winter a worker's heavy 
ing could be caught in the machines (Tr, 14). 

On the day of the inspection almost all of the unguarded 26 
mills were running (Tr. 16, 17). The inspector later 
ied the citation as to two non-operating machines (Tr. 17, 
But in the inspector's opinion all 26 violations existed. 
Bchines that were not running that day were still capable of 
ting (Tr. 17, 18). 

In the past the inspector had seen guards on similar 
nes at other concentrators (Tr, 20). 

The condition here could cause a serious injury or a 
ity. An accident would be likely to occur (Tr. 20) , 
ndent has 5,000 workers. A computer printout at the Arthur 
ntrator shows an prior history of 26 violations of safety 
ations , excluding the violations In contest in the instant 


An MSHA memorandum of October 3, 1979 deals with a situation 
the same violations exist in the same area of a mine. The 
andum requires that one citation be issued (Tr. 26). 

At the hearing the judge indicated he would take official 
s of the MSHA memorandum (Tr. 28). 

Discussion 


Respondent's brief filed at the hearing raises two issues, 
ally it is asserted that MSHA may not impose twenty four 
ate penalties as the result of issuing a single citation, 
secondary issue respondent claims that the penalties are 
sive and unfair. 

The Act provides that civil penalties may be imposed for the 
tion of mandatory safety standards. Further, "each 
rence of a violation of a mandatory health or safety 
ard may constitute a separate offense" 30 U.S.C, 820(a). 

It appears on this record that there were 26 separate 
ses since all of the machines were unguarded. I find 
ng in the Act or in the legislative history that would 
bit MSHA from issuing a single citation for these separate 


violation ana one citation should oe issued. It does 
necessarily follow from the mennorandum that only one 
be proposed . 

In any event the Commission is not bound by any 
assessment used by MSFIA. Co-op Mining Company / 2 FMS 
(1980); the Commission can make ^ novo assessments. 
Coal Company > 1 FMSHRC 469 (1979). The United States 
Appeals for the 7th Circuit recently concluded that t 
Commission, as an independent adjudicative body, was 
follow the six criteria in 30 U.S.C. § 820(i) in asse 
civil penalty. Se^erburg Stone Company v. FMSHRC et 
83-1630, 2 MSHC 2010, 3 MSHC 1385, June IL, 1984 . 

Following the statutory criteria T find on this 
the Arthur Concentrator has a history of 26 violation 
years prior to December 27, 1980 (Exhibit P5). This 
appear to be an excessive number of violations consid 
large size of respondent's facilities. I find the op' 
negligent in that the unguarded conditions were appar 
imposition of a penalty will not affect the operator' 
continue in business. The gravity, in my view, is so 
than claimed by Inspector Wilson, The pinch points, . 
located between the rotator and the assembly frame, d 
to be as readily accessible to miners in the immediat- 
the inspector claims. Accordingly, I do not find tha 
is as likely as the inspector contends (Tr. 8; Pi), 
demonstrated good faith in installing guards after be 
of the violation. 

On balance, I consider a penalty of $50 to be apj 
for each unguarded ball machine at the site. I am fu 
assessing penalties for the two unguarded machines th. 
operating on the day of the inspection. 

Respondent failed to offer any evidence that the 
particular machines had been removed from service. I. 
total civil penalty of $1,300 (26 x 50 ) should be assi 

Based on the foregoing findings of fact and cone, 
law I enter the following: 

ORDER 

1. In WEST 81-342-M and WEST 81-343-M responden 
to withdraw its notice of contest as to the validity < 
citations is granted. 


J 




s assessed for each such violation, 

WEST 81-342-M 




Citation 
583705 A 
583705 B 
583705 C 
583705 D 
583705 E 
583705 F 
583705 G 
583705 H 
583705 I 
583705 J 
583705 K 
583705 L 
583705 M 
583705 N 
583705 0 
583705 P 
583705 Q 
583705 R 
583705 S 
583705 T 


Penalty 
$ 50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.00 


3. The following citations are affirmed and a penalty of 
s assessed for each such violation. 

WEST 81-343-M 


Citation 
583705 U 
583705 V 
583705 W 
583705 X 
583705 y 
583705 Z 


Penalty 
$ 50.00 

50.00 

50.00 

50.00 

50.00 

50.00 


4. Respondent is ordered to pay the sum of $1,300 within 40 
of the date of this decision. 


/John ■ 




J. Morris 
Administrative Law Judge 
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e: Judge Morris 

These cases, heard under the provisions of the Federal Mine 
y and Health Act of 1977, 30 U.S.C. S 801 et seq . , (the 
arose as the result of an inspection of respondent's 
ngs pond. The Secretary of Labor seeks to impose civil 
ties because respondent allegedly violated safety regu- 
ns promulgated under the Act. 

Respondent denies any liability for these incidents. 

ftfter notice to the parties, a bearing on the merits was 
in Salt Lake City, Utah on September 20, 1983. 

Respondent filed a post trial brief. 

Issues 

The issues on the contested citations are: whether the 

ine of res judicata and collateral estoppel bar the 

Lonst whether the standard aoolies to resoondent ' s tailincs 


In the above case the parties proposed the foil' 
settlement ; 


tation No. 

30 C.F.R. 
Section Violated 

Assessed 

Penalty 

577649 

55.20-8 


“§ 24700 

577650 

55.12-25 


40.00 

577651 

55.12-32 


40.00 

579422 

55.20-3A 


26 .00 

579423 

55.20-3A 


26.00 

579426 

55.20-3A 


26.00 

577707 

55.11-1 


72.00 

579429 

55.16-5 


52.00 


(Transcript 

at 

pages 10-13 


Docket No. 

WEST 83-5-M) 


On the basis of the record I find that the prop' 
settlements are reasonable and they should be approv' 


Litigated Citations 

WEST 82-155 and WEST 83-60-M each contain a cit. 
alleging a violation of 30 C.F.R. § 55.9-22. The st 
by the Secretary provides as follows: 

Mandatory. Berms or guards shall be providei 
the outer bank of elevated roadways. 

Summary of the evidence 

The evidence, generally uncontroverted, focuses 
general area of respondent's tailings pond. This de 
first consider the tailings pond area itself and the: 
logical order, the three citations involved in the e 
first of the three citations was assigned to Commiss 
George A. Koutras. The subsequent citations are con 
each of the pending cases. 

The tailings pond 

A public highway intersects respondent’s 4800 
pond at its Magna and Arthur Concentrators (Tr. 11, 
The tailings pond assimilates each day some 85 tons ' 
derived from the crushing of ore. The deposits in t 
about 27 percent solid, causes a buildup in the slud' 
time to time it is necessary to increase the height 
discharge pipes (Tr. 12-14, 128-131). 


The roadway cited by MSHA furnished access from one side of 
he tailings pond area to the roads (Tr. 15, 19, 21; Exhibits Pi, 
2). Contractors, maintenance personnel, dikemen and supervisorj 
ravel this road (Tr, 15). At various times respondent has 
laced berms on the road located below the upper dike level. Bui 
hese berms, by trapping rainwater, have created unstable 
onditions for vehicles on the road. Phreatic water and erosion 
roblems have also increased. Any dike failure could cause wate; 
o flow into the Great Salt Lake (Tr. 140, 141, 153). 

Citation 583706 


In due course the above citation evolved into FMSHRC case 
EST 81-283-M. 

The evidence in the instant case together with the 
ommission file in WEST 81-283-M establish that on December 10, 
980 MSHA Inspector William W. Wilson issued Citation 583706 V 
lleging a violation of 30 C.P.R. § 55.9-22 at respondent’s 
ailings pond (Tr. 54-59; R-1). After a meeting in January, 

981, the citation was modified to indicate that it applied to 
nclined access roads at the tailings pond (Tr. 60; Exhibit R-1). 
SHA apparently considered that § 55.9-22 applied to inclined 
ccess roads (Tr. 60). 

Respondent contested the foregoing citation and the issues, 
s previously stated, were docketed before the Federal Mine 
afety and Health Review Commission in Case No. WEST 81-283-M. 
he case was assigned to Commission Judge George A. Koutras 
Exhibit J-1 ) . 

Prior to a hearing the parties discussed a settlement. A 
etter , approved by the company, was forwarded to MSHA's counsel 
t stated, in part, 

Kennecott will withdraw its 14otice of Contest of the 
citation and the proposed civil penalty in this action 
if the Department of Labor will agree that the penalty 
to be imposed for the alleged infraction of that 
mandatory standard cited will be $235.00, The currently 
proposed penalty assessment is $295.00. In addition, 
this settlement agreement will specify an understanding 
that the specific standard which Kennecott is alleged 


mandatory standard found at 30 C.F.R. § 55.9 
be considered to apply at Kennecott's Arthur 
centrator/ specifically the tailings pond ar 
to inclined access roads, and not to the ent 
pond dike. This is our understanding of the 
or understanding reached between Kennecott a 
Federal Mine Safety and Health Adrainistratio 
termination of the citation which is the sub 
this proceeding. 

{Tr. 155; Exhibit J-1). 

Subsequently MSHA's counsel filed a motion befo 
Koutras seeking his approval of the settlement. Par 
2 of the motion states as follows: 

It is to be noted in this settlement that thi 
mandatory standard found at 30 C.F.R. § 55.9 
to be applied at Kennecott's Arthur Concentr; 
specifically the tailings pond area, only to 
access roads and not to the entire tailings ] 
See respondent's attached agreement. 

(Exhibit J-1). 

There was no hearing and on October 19, 1981, Ji 
entered a decision approving the settlement. 

As a result of the foregoing agreement the comp< 
it did not have to seek a variance. Respondent’s wi 
indicated the company believed it would only have to 
inclined access roads (Tr. 155). Finder further sta^ 
road cited in the pending cases was flat (Tr. 167). 

In 1982 and 1983 MSHA's counsel and MSHA's reprt 
Hansen and Plimpton disputed the company's position i 
inclined roads (Tr. 161, 162, 182-184; Exhibit P-6). 

In the instant cases Inspector Wilson explained 
modified the 1980 citation to show that the road was 
He sought to thereby distinguish it from the term "e! 
186-189). MSHA's position, as stated at this hearinc 
berm is required on an elevated, inclined, declined, 
road (Tr. 190). The inspector did not intend to for< 
MSHA's authority to issue citations on access roadwaj 
spondent's tailings pond (Tr. 189). 

WEST 82-155-M - Citation 579431 


Inspector Wilson had observed during his inspection that th< 
oad providing access on the south side of the tailings pond was 
nbermed and unguarded for approximately 150 feet (Tr, 15, 20-21 
he road, adjacent to the dike house, furnished primary access t< 
he dike area, other pump houses and pipes (Tr. 15), The road 
as elevated 8 to 12 feet above an adjacent overflow drainage 
tream (Tr. 19-22j PI, P2). If a vehicle overtraveled the road j 
srious or fatal injury could result (Tr. 22, 23), 

Individuals using the roadway included contractors, 
aintenance personnel, electricians, dikemen, and supervisory 
srsonnel (Tr. 15, 24). 

A company representative discussed with the inspector the 
roblem caused by the berm trapping the rainwater. The area has 
history of collecting water (Tr. 29). This citation was 
srmlnated when a berm was installed (Tr, 31), 

WEST 83-60-M - Citation 20B3505 

A year later, in January 1983, in the same area Inspector 
ilson found only remnants of a berm on the roadway. The con- 
itions remained the same as in 1982 (Tr, 31-34). There were no 
srme or guards for a 150 foot length of the roadway. There wer( 
a means available to prevent overtravel on this portion of the 
Dad (Tr. 35, 36; P3, P4). Citation 2083505 was issued (Tr. 

1-32) . 

The 1982 citation had been designated as one of a signifi- 
ant and substantial nature. The inspector testified the 1983 
itation should likewise have been designated as an S & S 
iolat ion (Tr . 37 ) . 

The 1982 and 1983 citations, if unabated, would ultimately 
sault in an injury (Tr. 38). 

The area of the roadway without berms was inclined. The 
acline was very gentle, like a camel's hump (Tr. 78). 

Discussion 


Respondent's initial contention is that the decision of 
adge George A. Koutras, approving the settlement of the parties 
as a res adjudicata effect on the two citations in contest here 
t argues that the decision applied § 55.9-22 to "inclined" road 
arther, respondent argues that since the road here is flat the 


Respondenc ' s contentions Lack merit. Section 55. 
not require berms based on the inclination of a road, 
obvious on the record here that this portion of the ro 
elevated 8 to 12 feet above the adjacent stream (Tr. 2 
Exhibits PI, P2, R2, R3, r 4). Accordingly, berms are 

Respondent further contends that the roadway was 
therefore, no berms were necessary. On this credibili 
credit Inspector Wilson's testimony which is supported 
photographs. The evidence is rather clear that the ro 
inclined. But in any event whether the road was incli 
relevant under the regulation. 

In addition, the doctrine of res judicata cannot 
because at no time did Judge Koutras adjudicate the is 
whether respondent violated the berm standard on this 
roadway. The citations were issued for conditions tha 
in 1980, in 1982 and in 1983 . Each violative conditio 
abated. Accordingly, in his decision on October 19, 1 
Koutras could not adjudicate conditions that did not o 
1982 and later again in 1983. 

Respondent further claims that MSHA's citations a 
by the doctrine of collateral estoppel. 

Virtually all of the evidence on this issue arise 
letter forwarded to MSHA's counsel from respondent's c 
Subsequently, MSHA's counsel incorporated the letter i 
motion filed with Judge Koutras seeking approval of th 
raent (Exhibit J-I). Other than in the modification of 
citation, I note that MSHA's officials took no affirma 
concerning what respondent now considers to be its agr 
the Secretary. 

At the outset we can agree that equitable estoppe 
of justice which, in its proper field, prevails over a 
rules. City of Chetopa v. Board of County Com'rs , 156 
133 P, 2d 174, 177 (1943). Generally four elements mu 
present to establish the defense of estoppel. These a 
party to be estoppel must know the facts; (2) he must 
his conduct shall be acted on or must so act that the 
asserting the estoppel has the right to believe it is 
intended; (3) the latter must be ignorant of the true 
(4) he must rely on the former's conduct to his injury 
States V. Georgia Pacific Company , 421 F. 2d 92, 96, ( 
(9th Cir.). In this case elements (3) and (4) are not 
present in this record. 


elements to support the docrrine it would not be applied to 
deprive miners of the protection of the Mine Safety Act because 
of a public official's mistaken action. Maxwell Company v. NLR: 
414 F. 2d 477 (1969); Udall v. Pel schl aeqer , 389 F. 2d 974 (196 
For a discussion of the doctrine of collateral estoppel also s©' 
the Commission decision of King Knob Coal Company. Inc.. 3 FMSH' 
1417 (1981). — ^ 

For the foregoing reasons respondent's pleas of res ad- 
judicata and collateral estoppel are denied. 

The second contention is that 30 C.F.R. § 55.9-22 does not 
apply to respondent's tailings pond. Initially respondent argu( 
that 30 C.F.R. § 55.9 speaks to those activities in metal and 
non-metal open pit mines that are defined in the scope note of 
the section as "Loading, Hauling and Dumping." 

Respondent's contention lacks merit. The Commission has 
previously rejected this exact argument and ruled that the term 
■hauling" should be broadly construed. The term includes 
:onveying men, ore, supplies or materials along elevated roadwaj 
/here the roadways are used in the practice of normal mining. 
neveland Cliffs Iron Co. Inc. . 3 FMSHRC 291, (1981). 

■The facts in this case clearly fall within the Commission's 
iefinition in the cited case. The unbermed roadway furnished 
iccess to the dike house, the pump house, the electrical sub- 
stations and the pipeway (Tr. 78). All of the roads are 
interconnected. It is uncontroverted that the inspector observe 
respondent's personnel and its vehicles using the road (Tr. 83, 
!5, 87). 

Respondent further claims that neither this Act nor its 
jredecessor, the Federal Metal and Non-Metallic Safety Act of 
.966 , include within their definitions of a mine the term 
tailings pond." Since 30 C.F.R. 55.9-22 became a standard unde 
:he present Act by virtue of 30 U.S.C. 961(b)(1) it is asserted 
ihat the Secretary must engage in rulemaking procedures to apply 
10 C.F.R. 55.9-22 to its tailings pond. In support of its 
)osition respondent relies on Usery v. Kennecott Copper 
brporation , 577 F. 2d 1113, (10th Cir., 1977). In the cited 
■ase the Secretary of Labor under the OSHA V Act adopted an AN5 
itandard but in the transition the Secretary changed a word fron 
should" to "shall" without following any rulemaking procedures. 


acces. 


to conclucle that the Secretary's proposal to 
penalty cannot be sustained. 

Based on the foregoing findings of fact and C( 
law I enter the following: 


ORDER 

WEST 82-155-M 


1. The proposed settlement agreement is appr( 
following citations and penalties are affirmed: 


i tation 

Penalty 

577649 

$ 24.00 

577650 

40.00 

577651 

20.00 

579423 

26.00 

579426 

26.00 

577707 

72.00 

579429 

52.00 


2, The following citations and all proposed j 
therefor are vacated; 

Citation 579422 
Citation 579431 

W EST 83-60-M 

3. Citation 2083505 and all proposed penaltit 
vacated . 


John J. Morris 
Administrative Law Judge 

Distribution : 

James H. Barkley, Esq., Peggy Miller, Esq., Office 
Solicitor, U.S. Department of Labor, 1585 Federal I 
Stout Street, Denver, Colorado 80294 (Certified Me 

Kent W. Winterholler , Esq., Parsons, Behle & Latime 
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arances: James H. Barkley, Esq., Peggy Miller, Esq., Office 

of the Solicitor, U.S. Department of Labor, 

Denver, Colorado, 
for Petitioner; 

Kent W. Winterholler , Esq., Parsons, Behle & 
Latimer, Salt Lake City, Utah, 
for Respondent. 

re: Judge Morris 

This case, heard under the provisions of the Federal Mine 
ty and Health Act of 1977, 30 U.S.C. § 801 et seq . , (the 
, arose from an inspection of respondent's ore haulage plant. 
Secretary of Labor seeks to impose a civil penalty because 
ondent allegedly violated a provision of the Act. 

Respondent denies that a violation occurred. 

After notice to the parties, a hearing on the merits was 
in Salt Lake City, Utah on September 20, 1983 . 

The parties waived the right to file post trial briefs. 

Issues 

The issues are whether respondent violated the Act; if so, 
penalty is appropriate. 


Citation 579438 


These factors, in connection wiTin tne 

to conclude that the Secretary’s proposal to access a civi 
penalty cannot be sustained. 

Based on the foregoing findings of fact and conclusio 
law I enter the following: 


ORDER 


WEST 82-155-M 


1. The proposed settlement agreement is approved and 
following citations and penalties are affirmed: 


Citation Penalty 


577649 

$ 24.00 

577650 

40.00 

577651 

20.00 

579423 

26.00 

579426 

26.00 

577707 

72.00 

579429 

52.00 


2. The following citations and all proposed penaltie 
therefor are vacated; 

Citation 579422 

Citation 579431 

WEST 83-60-M 

3. Citation 2083505 and all proposed penalties there 
vacated . 



John J. Morris 
Administrative Law Judge 


Distribution: 

James H, Barkley, Esq., Peggy Miller, Esq., Office of the 
Solicitor, U.S. Department of Labor, 1585 Federal Building 
Stout Street, Denver, Colorado 80294 (Certified Mail) 

Kent W. Winterholler , Esq., Parsons, Behle 6 Latimer, 185 
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DECISION 

arances: James H. Barkley, Esq., Peggy Miller, Esq., Office 

of the Solicitor, U.S, Department of Labor, 

Denver, Colorado, 
for Petitioner; 

Kent W. Winterholler , Esq., Parsons, Behle & 
Latimer, Salt Lake City, Utah, 
for Respondent. 

re; Judge Morris 

This case, heard under the provisions of the Federal Mine 
ty and Health Act of 1977, 30 U.S.C. § 801 ^ seq . , (the 
, arose from an inspection of respondent's ore haulage plant. 
Secretary of Labor seeks to impose a civil penalty because 
ondent allegedly violated a provision of the Act. 

Respondent denies that a violation occurred. 

After notice to the parties, a hearing on the merits was 
in Salt Lake City, Utah on September 20, 1983 . 

The parties waived the right to file post trial briefs. 

Issues 


The issues are whether respondent violated the Act; if so, 
penalty is appropriate. 


Citation 579438 


in such manner that orders, citations, notic 
decisions required by law or regulation to b 
may be posted thereon, and be easily visible 
persons desiring to read them, and be protec 
damage by weather and against unauthorized r 
copy of any order, citation, notice or decis 
by this Act to be given to an operator shall 
to the office of the affected mine, and a co 
immediately posted on the bulletin board of 
by the operator or his agent. 

Summary of the Evidence 

MSHA's evidence: On April 29 , 1982, as the resu 
accident investigation at the ore haulage plant , MSH. 
William W. Wilson issued Citation 579438. The citat 
at 2 a.m. was given to respondent’s representative F 
The citation was not posted while Wilson was on resp' 
property {Tr. 14-16, Exhibit Pi), 

The following morning Fred Peterson, a represen' 
miners on the Magna Safety Committee of the United S 
(Local 392), called Wilson and advised him that the < 
could not be located. Thirty minutes later Wilson ti 
to rechec)c. On the recheck he was to be accompanied 
witness, Peterson reconfirmed to Wilson that he cou! 
the citation (Tr. 16, 17). 

Wilson went to the plant, arriving there at 9:3( 
April 30, 1982 (Tr. 17). Wilson looked on the track 
bulletin board but he did not find the citation (Tr . 
accident for which the citation had been issued invoi 
primarily personnel from the track repair and mainte: 
(Tr, 18). The time cards for these workers are kepi 
track yard office (Tr. 18). 

Exhibit P2 indicates that respondent’s concentrj 
and ore haulage plant are, in their totality, complex 
area includes a "time office", a "track yard office", 
"time clock office" (Tr. 19-20, Exhibit pi, P2). 

On April 30th Inspector Wilson checked but coul< 
the citation in the yard office or change room for tl 
(Tr. 21). 


Assignments are made by supervisors at the yard 
addition, the supervisors' offices are there. Persoi 


1 ^. AC tnxs locacion tne cracKtnen (tne class or worKers 
nvolved in the accident) usually have lunch, change and receivi 
heir instructions (Tr. 22). 

In the near vicinity, across a number of railroad tracks, 
he building known as the "time clock, •• This building, which ii 
Iso for the track people, had not been checked by the inspecto: 
Tr. 22). 

In a conversation with the inspector on April 30th between 
:45 a.m. and 10:30 a.m., respondent's safety representatives 
ndicated the citation had not been posted (Tr, 22-23 ). 

Inspector Wilson opted that the citation should have been 
osted in the "track yard office." But he had checked and it w< 
ot at that location (Tr, 24, 25). 

Witness Fred Peterson confirmed that he complained to MSHA 
hat the citation had not been posted. After calling the MSHA 
ffioe Peterson checked for the citation at the "time office", 
he "yardmaster office", the "trackmen change room", and the 
time clock" areas (Tr. 30). 

In Peterson's view the normal procedure at the site is to 
lace information on the bulletin board at the yardmaster' s 
ffice. But the best location to convey the information would 1 
o post it on a small bulletin board inside the trackman's chanc 
oom (Tr. 32). Trackmen would not look for any information 
osted at the "time clock" office (Tr, 32), Posting in the tim« 
lock building would be contrary to Peterson's experience at th< 
lant (Tr , 32 , 33 ) . 

Witness Steven Pollock, a trackman in April 1982, was 
amiliar with the "time clock" building. He punches in and out 
t that location on a daily basis (Tr. 39-40). In April 1982 tl 
time clock" building did not have a bulletin board (Tr. 40). 
ollack ' s view the proper places to post notices is on the 
ulletin board in front of the old change room or on one of the 
wo bulletin boards in the new change room (Tr. 41), Pollack 
ould never go to the "time clock" building for information (Tr 
1). Prior to this litigation Pollard hadn't seen any 
nforiration posted in the "time clock" building (Tr. 43). 

In December 1983 the Union Safety Committee, in a letter t' 
he company, requested that a bulletin board be maintained at t 
oncentrator plant time office for the posting of citations, et 
Exhibit P3). 


to a staff meeting. He posted the citation between 5 
p.m. in the ore haulage track time office building us 
track people (Tr. 47-49). Wilson, in a telephone cal 
Klobchar that he had not looked for the citation at t 
particular location (Tr. 49). 

Photographs, taken the following week, showed wh 
citation had been posted by Klobchar (Tr. 50, Exhibit 

The practice has been to post citations at the t 
Klobchar had never previously posted anything at the 
where he posted the April 29 citation (Tr. 53, 54). 

Discussion 


The facts establish a violation of the Act. 

The citation issued on April 29th was not posted 
"immediately" as the Act requires. Further, it was n 
under respondent's evidence, posted at a location whe 
be protected against unauthorized removal. 

On the initial issue Inspector Wilson testified 
issued the citation at 2 a.m. on April 29 (Tr. 15-16) 
the citation itself indicates it was issued at 10:20, 
hour time clock. Even if it was issued at the later 
delay of more than six hours occurred before it was p 
Klobchar testified the citation was not posted until 
p.m. 


"Immediately", as defined in Section 109(a) of t 
means "without interval of time, without delay, strai 
without any delay and lapse of time". Black's Law Pic 
Edition , 1979. 

Further, respondent's witness Klobchar agrees thi 
location where he posted the citation there was noth! 
would have prevented its unauthorized removal (Tr. 54 
respect the location chosen, accordingly, did not com 
Section 109(a) of the Act. 

Procedural Issues 


At the conclusion of the hearing respondent movei 
adopt the findings of fact contained in the judge's o 
March 2, 1983. The order denied respondent's motion : 

^ ^ 1 ^ ^ A ^ 


uijc 1. uiiu u wj. uijc juuycr wiicii i. cau j. V j. ng d. suiiuiidry juayiu 
rrtotion is to determine if a genuine factual dispute exists, 
affidavits may not be employed to resolve disputed factual iss 
rhey may be used only to determine whether any issues actually 
are in dispute. U.S. ex rel Jones v, Rundle , 453 F. 2d 147, 1 
rhird Circuit, (1971); Fed. R. Civ. P., Rule 56. 

Accordingly, I reaffirm my original ruling. 

CIVIL PENALTY 

The six criteria for assessing a civil penalty are set fo: 
in 30 U.S.C. § 820(i). 

Considering the evidence offered at the bearing on cases 
tieard at the same time as the instant case (WEST 81-242-M; WES' 
31-243-M} I find that the operator has a history of 58 prior 
violations. The minimal penalty will not affect the operator’! 
ability to continue in business and it is appropriate in relat: 
to the large size of the operator. The operator was negligent 
3Ut a posting violation of this type is of minimal gravity. Ti 
Eile reflects that the operator rapidly abated the violation. 

On balance, the proposed penalty of $20 is appropriate an( 
it should be affirmed. 

Based on the foregoing findings of fact and conclusions o: 
Law, I enter the following: 


ORDER 

Citation 579438 and the proposed penalty of $20 are 
if firmed . 

John J. Morris 
^ Administrative Law Judge 

)istribution ; 

lames H. Barkley, Esq., Peggy Miller, Esq., Office of the 
Solicitor, U.S. Department of Labor, 1585 Federal Building, 19 
Jtout Street, Denver, Colorado 80294 (Certified Mail) 

Ir, Richard D. Baker, President, United Steelworkers of Americ 
iFL-CIO, District 38, Sub-District 5, P.O. Box 220, Magna, Uta 
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DECISION 

Appearances: Robert M. Vukas, Esq., Pittsburgh, Peni 
for Contestant/Respondent; 

Kevin C. McCormick, Esq. , Office of th< 
U.S. Department of Labor, Arlington, V; 
for Petitioner/Respondent. 

Before: Judge Stef fey 


A hearing "in the above-entitled consolidated pr< 
was held on June 13, 1984, in Beckley, West Virginia 
to section 105(d), 30 U.S.C. § 815(d), of the Federa. 
Safety and Health Act of 1977. At the conclusion of 
tion of evidence by both parties, I rendered a bench 
the substance of which is set forth below (Tr. 216-2: 

This proceeding involves a notice of contest fii 
October 12, 1983, in Docket No. WEVA 84-2-R by Conso: 
coal Company, seeking vacation of Citation No. 200l9i 
on September 12, 1983, pursuant to section 104(a) of 


n the notice of contest case, the issues are whether a 
citation was issued and whether it should be sustained 
ified. In the civil penalty case, the issues are wheth- 
iolation occurred and, if so, what civil penalty should 
essed, based on the six criteria set forth in section 
of the Act. 

efore I formulate a conclusion as to whether a violation 
ed, it is necessary that I make some findings of fact 
will be set forth in enumerated paragraphs, 

. On September 12, 1983, Inspector Rosiek went to the 
d No. 3 Mine of Consolidation Coal Company. At the mine 
a State inspector by the name of Lonnie Christian. 
Inspector Rosiek had come to the mine for the purpose of 
ng the provisions of the roof-control plan to determine 
r they were appropriate for the mining conditions that 
revailed, it was the practice for a West Virginia inspec- 
d an MSHA inspector to make the determination jointly 
e the roof-control plan filed by the operator with MSHA 
o the one which West Virginia recognizes. They were ac- 
ied on the inspection by the mine foreman, Jerry Toney. 

. They proceeded to the No. 3-C Section of the mine 
the raining crew was engaged in pillaring operations, 
ically Pillar No. 6. A cut through the center of the 
had already been taken, and while the inspectors were 
ing the mining crew, an additional amount of coal, or 
s they call it, was taken from the right corner of the 
ing. The inspector, at that point, indicated to the 
oreraan that he believed a violation had occurred of the 
ions of Drawing No. 4, page 21, of the roof-control 
hen in effect (Exh, 3) . 

. The inspector remained in the vicinity of the No. 6 
until the miners began taking lifts in the sequence 
on Drawing No. 4, according to which lifts marked as 
hree, four, five, and the pushout at the most outby por- 
f the right wing are removed. Then the continuous- 
machine is moved up the left entry and used to take 
six, seven, eight, nine, and the final pushout at the 
utby portion of the left wing. 

. The inspector marked the block on the citation which 
eled "significant and substantial" 1/ because he believed 


Consolidation Coar~Co., 6 PMSHRC 189 (1984), the Com- 


that removal of the right corner of the left wing 
the support provided by the left wing and cause a 
tion of weight. His reason for that belief was ba 
fact that the lift taken from the right corner was 
feet wide at its inmost point and left only about 
coal standing at the extreme end of the left wing, 
that if he remained in the vicinity of active mini 
until lifts six and seven had been taken, the dang 
eliminated. 

5. Testimony was also given in this proceedi 
spector named Darlie F. Anderson. Both Inspector 
Inspector Rosiek are what is known as coal mine in 
specializing in roof control. The difference betw 
tor Anderson and Inspector Rosiek lies in the fact 
tor Anderson has had a lot more practical experien 
spector Rosiek, and apparently another reason for 
Anderson's testifying, in addition to giving his c 
on his practical experience, was that he had parti 
revision or modification of the roof-control plan 
curred after Inspector Rosiek' s Citation No. 20019 
The inspector had stated in Citation No, 2001967 ( 

The approved roof control plan Permit No. 4-F 
70-1141-14 was not being complied with in the 
pillar on the 3-C (008-0) Section in that a li 
taken from the left rib after the split had 1: 
through prior to mining the right wing. The 
tion was supervised by Rodney Reed, section f 

The change that was made in the roof-control 
this change was made under the supervision and inv 
Inspector Anderson, related to a change in Drawing 
is shown on page 21 of the roof-control plan intrc 
hibit 5 in this proceeding. That change allows Cc 
Coal Company to remove the right corner from the 1 
a pillar after the split has been taken from the n 
that portion is to be no wider than seven feet at 
point of the left wing. An additional change in t 
tion is that instead of inserting eight breaker pc 
"E" shown on Drawing No. 4 of exhibit 5, only four 
posts are set prior to the taking of the right coi 
left wing. After the right corner has been remove 
four breaker posts on the left of the letter ”E" a 
together with five additional breaker posts, befoi 
on the right wing is taken. 


Inspector Anderson was not present on September 12, but he was 
given the fact that the roof conditions were good, and it was 
his opinion that removal of the right corner of the left wing 
was not a particularly dangerous act of mining. Inspector 
Rosiek's opinion was, as I have previously indicated, that re- 
moval of the right corner o.f the left wing did subject the 
miners to additional danger as compared with not removing the 
right corner. 

7. Consolidation Coal Company presented several witnesse: 
the first one being Basil Green, who was the operator of the 
continuous-mining machine on the day that the inspector wrote 
the citation. He testified that it had been a question in his 
mind as to whether it was permissible to remove the right corn< 
of the left wing in the situation that he encountered on Septei 
ber 12, but that he had been assured by management that it was 
in compliance with the roof-control plan for him to do so. 
Consequently, he had been taking the right corner of the left 
wing if a situation prevailed which he felt required him to do 
so. The condition which Green believed to be necessary before 
he would remove the right corner of the left wing was that 
there be some indication of an override of the breaker posts 
which are placed at the inmost portion of the left entry besidi 
the left wing of the pillar that is being removed. On Septem- 
ber 12 he had found that the first four of the eight breaker 
posts which are shown at the letter "A" on Drawing No. 4 of 
exhibit 3 had been broken, and therefore he installed four ad- 
ditional breaker posts outby the four remaining posts. As a 
result of that change in the location of the breaker posts, he 
said that it was not possible to get the continuous-mining 
machine up the left entry to the left of the left wing and 
still remove all of the pillar because his access to the in- 
most portion of the left wing would be blocked by the addition- 
al breaker posts which had been set. And he also had the a- 
bility, because of his experience, to evaluate the entire 
raining situation that prevailed at that time, and he said that 
there had not been enough of an override to cause a redistri- 
bution of weight, so that he did not encounter or see any evi- 
dence of a sloughing off of the coal on either the left or the 
right wing, and that since he did not see or hear any signs of 
a change in the weight distribution of the roof, he thought it 
was entirely safe to remove the right corner of the left wing. 
That is what he did on September 12, and he did so even though 
the mine foreman, Jerry Toney, was present, and he believed 
that he was proceeding in accordance with the roof-control 
Dlan. He testified that he would not taVe the riaht oorner 


o. ufcJixy xuii^y f uiit; xiixiic axau ue&uxxxeu, 

was his belief that he was proceeding in accordance wit 
roof-control plan. He said that he would not have allc 
continuous-raining machine to take the right corner of t 
wing in the presence of a Federal and a West Virginia i 
if he had not believed that it was appropriate, safe, a 
compliance with the roof-control plan, and that he felt 
no hazard existed because of the way they proceeded in 
instance. 

Another witness who appeared on behalf of Consolic 
Coal Company was the superintendent of the mine, Normar 
enship. He testified that he believed that he was enti 
within compliance of the roof-control plan because of t 
second paragraph on page five of the roof-control plan, 
provision appears in both exhibits 3 and 5 and provides 
follows : 

Where second mining is being done, management shal 
show on a mine map the sequence of recovering pil- 
lars. Pillaring methods shall maintain a uniform 
pillar line that eliminates pillar points and pil- 
lars that project inby the breakline. When condi- 
tions dictate that changes be made in the sequence 
of pillar recovery, such changes shall be author- 
ized by the superintendent or designated mine fore 
man for the shift involved and shall include addi- 
tional precautionary measures to be taken to com- 
pensate for the abnormal conditions encountered. 

It was Blankenship’s opinion that the abnormal conditic 
warranted deviation at the time the citation was writte 
the breaking of the posts, or the indication of some o\ 
and that it was necessary that the right corner of the 
wing be removed because if that were not done that it v 
difficult, if not impossible, to get the inmost portior 
left wing removed without having the continuous-mining 
proceed inby permanent supports. Consequently, if thei 
not remove the last portion of the left wing by using t 
quence of mining shown on Drawing No. 4 of the roof-cor 
plan in effect on September 12, 1983, sufficient coal v 
left standing to interfere with the normal dropping of 
as retreat mining occurred. Blankenship's testimony r€ 
the adverse effect of leaving coal is supported by Jen 
Toney's and the inspector’s testimony. In fact, all wJ 
agreed that leaving coal in a pillaring section is as c 
a situation as taking too much coal at a given point, 
enshio also explained that he had made a reauest for a 


right corner of the left wing, and as far as he was concerned 
he had been in compliance, but having been cited for somethin 
which had been the practice at Rowland No. 3 Mine for anywher 
from 5 to 10 years, he then concluded that it was necessary t 
request a modification of the roof-control plan. 

9, The request for the modification probably can best b 
summarized by referring to exhibit A in this proceeding which 
is a letter showing the type of change that Blankenship thoug 
was essential. That particular exhibit also has the signatur 
of both the day-shift and the evening-shift miners who worked 
on the 3-C Section, including the signatures of not only the 
section foremen and the mine foreman, but also the rank and 
file miners who ran the continuous-mining machine and the hel 
ers of the operators of the continuous -mining machine. The 
theory behind the request for the modification of the roof- 
control plan lies in the fact that all of the miners apparent 
prefer to have all of the coal removed any time a pillar is r 
moved so that there will not be a residue of coal left to in- 
terfere with the smooth falling of the gob area as the pillar 
get pulled in the retreat-mining process. 

Those findings summarize the testimony and exhibits whic 
have been presented in this proceeding. Counsel for the Sec- 
retary and for Consolidation made concluding arguments. The 
Secretary's counsel asserts that there was a violation of the 
roof-control plan and he argues that it was improper for the 
mine superintendent to rely upon the second paragraph on page 
five of the roof-control plan as a device for saying that a 
different sequence could be used from that shown in the draw- 
ing in the roof-control plan in effect on September 12, 1983. 

The provision on which the superintendent relied has bee 
quoted in finding No. 8 above, and it appears to me that the 
superintendent is not entitled to rely upon that provision fo 
the purpose of changing the sequence of the removal of the 
lifts that are shown in the roof-control plan. The reason fo 
my ruling is based on the third sentence in that paragraph 
which provides, "When conditions dictate that changes be made 
in the sequence of pillar recovery, such changes shall be 
authorized by the superintendent or designated mine foreman 
for the shift involved and shall include additional precautic 
ary measures to be taken to compensate for the abnormal condi 
tions encountered." 

I interpret the quoted sentence to mean that the changes 


brought about the removal of the right corner of the : 
in pillaring was something that occurred so frequently 
would not be the type of abnormal condition that is c< 
by the third sentence of that paragraph on page five. 

I think that when there is a condition which reqi 
routine deviation from a particular provision of the : 
plan, that the operator is required to get the change 
in the way that was done after the citation was writtf 
operator of the continuous-mining machine said that i; 
moved 10 pillars, he might feel that it was desirable 
the right corner of the left wing two times out of 10 
lieve that that is such a common occurrence that "the 
conditions" do not exist which would permit the super: 
to rely on the second paragraph on page five of the r( 
plan. Since on September 12, 1983, there was not any 
ing provision in the plan which permitted the taking < 
right corner of the left wing, as was done at that tii 
lieve that there was a violation of the roof-control ] 
alleged by the inspector. 

The other point made by both counsel is that the: 
question as to whether the inspector properly checked 
hibit 4, which is the citation itself, the provision ' 
cant and substantial" , Of course counsel for the Sec: 
argues that Inspector Rosiek properly checked S&S, wh; 
sel for Consolidation argues that he should not have ( 
S&S. 


A decision as to whether a violation has been pr( 
designated as being significant and substantial must ] 
in light of the Commission's rulings in that area. Tl 
"significant and substantial" was first defined by thi 
sion in National Gypsum Co ., 3 FMSHRC 822 (1981) at p. 
where the Commission stated: 

We hold that a violation is of such a nature as 
could significantly and substantially contribute 
the cause and effect of a mine safety and health 
hazard if, based upon the particular facts surro' 
ing that violation, there exists a reasonable lil 
lihood that the hazard contributed to will resul 
in an injury or an illness of a reasonably serio’ 
nature. 

As indicated in footnote 1 above, the Commission rece: 
in a Consolidation Coal case that an inspector may ch' 


In both the Consolidation case I just mentioned and in 
bhies Coal Co ., 6 FMSHRC 1 ri984), the Commission applied 
3 6ef initimi~of significant and substantial in four steps. 

2 first step was whether a violation occurred, and I have 
ready dealt with that by finding that a violation of the 
2 f-control plan occurred. The second step in the definition 
significant and substantial is whether the violation con- 
Lbuted a measure of danger to a discrete safety hazard. In 
Is instance, there was an alleged discrete safety hazard in 
it Inspector Rosiek, who wrote the citation, believed that 

1 miners had been subjected to an additional hazard because 
pertain amount of support that would have been on the left 
ig had been removed, thereby leaving less area to support 

2 roof on the left side of the pillar. So there was a dis- 
ite safety hazard. 

The third step in applying the definition is whether 
ire is a reasonable likelihood that the hazard contributed 
will result in injury. The testimony is equivocal on wheth- 
the removal of that right corner of the left wing really 

3 bring about a reasonable likelihood that the hazard con- 
Lbuted to would result in an injury, because it is a fact 
it Consolidation Coal Company was using 4-foot resin bolts 

the split which had been taken up through the middle of the 
Liar, although its roof-control plan provided for a minimum 
i of only 30-inch conventional bolts. Consol had used the 
jure 4-foot resin bolts because it wanted to provide maximum 
:ety in the pillar removal operation which is necessarily 
sardous work. 

The inspector, despite the fact that he wrote a violation 
: the taking of that right corner of the left wing, still 
Lowed the continuous-mining machine to proceed in the normal 
irse of removing the pillar going through lifts two through 
, as shown in the drawing in the roof-control plan, and the 
spector believed that by the time the lift at the most inby 
rtion of the left wing had been taken, the danger had been 
minimized, that there was no longer any hazard. At that 
Lnt he left the section. 

I cannot find on a preponderance of the evidence in this 
;e that there was a reasonable likelihood that the hazard 
itributed to would result in an injury, because the only act 
Lch had been done here was the removal of the right corner 
the left wing of the pillar, and there had been additional 
;aker posts set before the other lifts were removed. I can- 
- d 1 .cst-inaiiifth the* r;! aimed likelihood of i nnurv in this in- 


brought about the removal of the right corner of the 
in pillaring was something that occurred so frequent 
would not be the type of abnormal condition that is 
by the third sentence of that paragraph on page five 

I think that when there is a condition which re 
routine deviation from a particular provision of the 
plan, that the operator is required to get the chanc 
in the way that was done after the citation was wrii 
operator of the continuous-mining machine said that 
moved 10 pillars, he might feel that it was desirab] 
the right corner of the left wing two times out of ] 
lieve that that is such a common occurrence that ”tl 
conditions" do not exist which would permit the supe 
to rely on the second paragraph on page five of the 
plan. Since on September 12, 1983, there was not ar 
ing provision in the plan which permitted the takim 
right corner of the left wing, as was done at that i 
lieve that there was a violation of the roof-contro] 
alleged by the inspector. 

The other point made by both counsel is that tf 
question as to whether the inspector properly checks 
hibit 4, which is the citation itself, the provisioi 
cant and substantial" , Of course counsel for the S( 
argues that Inspector Rosiek properly checked S&S, \ 
sel for Consolidation argues that he should not have 
S&S . 


A decision as to whether a violation has been i 
designated as being significant and substantial musi 
in light of the Commission's rulings in that area, 
"significant and substantial" was first defined by 1 
sion in National Gypsum Co ., 3 FMSHRC 822 (1981) at 
where theCommission stated: 

We hold that a violation is of such a nature as 
could significantly and substantially contribui 
the cause and effect of a mine safety and heaH 
hazard if, based upon the particular facts sur: 
ing that violation, there exists a reasonable ! 
lihood that the hazard contributed to will resi 
in an injury or an illness of a reasonably ser: 
nature . 

As indicated in footnote 1 above, the Commission re< 
in a Consolidation Coal case that an inspector may < 

n ~n ■ ' . ^ - . . ..... » 


already dealt with that by finding that a violation of the 
roof-control plan occurred. The second step in the definitior 
of significant and substantial is whether the violation con- * 
tributed a measure of danger to a discrete safety hazard, in 
this instance, there was an alleged discrete safety hazard in 
that Inspector Rosiek, who wrote the citation, believed that 
the fliiners had been subjected to an additional hazard because 
a certain amount of support that would have been on the left 
wing had been removed, thereby leaving less area to support 
the roof on the left side of the pillar. So there was a dis- 
crete safety hazard. 

The third step in applying the definition is whether 
there is a reasonable likelihood that the hazard contributed 
to will result in injury. The testimony is equivocal on wheth- 
er the removal of that right corner of the left wing really 
did bring about a reasonable likelihood that the hazard con- 
tributed to would result in an injury, because it is a fact 
that Consolidation Coal Company was using 4-foot resin bolts 
in the split which had been taken up through the middle of the 
pillar, although its roof-control plan provided for a minimum 
use of only 3 0-inch conventional bolts. Consol had used the 
secure 4-foot resin bolts because it wanted to provide maximum 
safety in the pillar removal operation which is necessarily 
hazardous work. 


The inspector, despite the fact that he wrote a violation 
for the taking of that right corner of the wing, still 

allowed the continuous-mining machine to proceed in the normal 
course of removing the pillar going through lifts two through 
10, as shown in the drawing in the roof-control Pj®"' 
inspector believed that by the time the lift at the mos y 
portion of the left wing had been taken, the danger Jad 
so minimized, that there was no longer any haza 
point he left the section. 


I cannot find on a preponderance of ^^t'^tUrhazaS^^ 
case that there was a reasonable likeliho act 

contributed to would result an injury, right corner 

which had been done here was the remova heen^additional 

of the left wing of the pillar, and there had I can- 

breaker posts set before ®i: Jniurv in this in- 

not distinguish the claimed . subsequently to the 

stance on September 12 from the fact allowed to 

occurrence of the instant violation, provision which allov 

modify the roof-control right corner of the 

Consol, on a routine basis, was being done on 


September 12, but under the new and current modificati 
roof-control plan. Consol is permitted to omit the set 
four of the eight breaker posts that had been set on t 
that the inspector wrote the citation. So there has b 
ification of the roof-control plan to allow, on a rout 
almost exactly the same procedure that was used on Sep 
The only difference now is that it is currently perrais 
der the roof-control plan to take the right corner of 
wing, but on September 12 it was not permissible to do 

The fourth step in application of the significant 
stantial definition is whether there is a reasonable 1 
that the injury in question will be of a reasonably se 
nature. Here again, I have to evaluate the seriousnes 
likelihood of injury on the basis of the type of work 
formed, I think. all witnesses agreed that removing pi 
a hazardous raining procedure. The people who do it ha 
trained and experienced to watch for all sorts of indi 
what hazards exist. Green, who was the operator of th 
uous-mining machine, testified that he did take into c 
tion the question of whether there had been a weight d 
tion, whether there was sloughing of coal from the rem 
wings on each side, and he made a determination that t 
pillar could be removed by taking the right corner of, 
wing without exposing him or the other men on the crew 
reasonable likelihood of a roof fall which would cause 
injury. 

Inspector Rosiek, who wrote the citation, allowed 
finish the taking of the No. 6 pillar, and while he as 
that he felt that there was a very serious exposure tc 
he also conceded and acknowledged the fact that if coa 
left on the inby portion of the left wing, rather than 
the miners to go in and take the right corner of the 1 
a safety hazard will occur from the standpoint of futu 
of other pillars because there might not be the necess 
form dropping of the gob area as retreat mining contin 

There has to be in retreat mining an overall cons 
of so many different factors, that I cannot find that 
moval of the right corner of the left wing was a matte 
had a reasonable likelihood of injuring anyone in the 
this particular operator of the continuous -raining raach 
ceeded on September 12. Therefore, I find that the. in 
improperly checked S&S on Citation No. 2001967, and I 
Consolidation Coal Company's notice of contest should 
to the limited extent that the citation should not she 


rties have stipulated to certain facts which deal with 
L of the six criteria. It has been stipulated that the 
3 No. 3 Mine is owned and operated by Consolidation Coal 
{ and that Consol showed a good-faith effort to achieve 
:ompliance after the citation was written. 

3 for the criterion of the size of the company, it was 
ited that Consol's annual production is about 45,000,000 
\d that the Rowland No. 3 Mine produces about 199,000 
jr year. Those figures support a finding that Consol is 
s operator. There was no stipulation as to whether the 
: of a penalty would cause Consol to discontinue in busi- 
jut the Commission held in Sellersburg Stone Co., 5 
287 (1983) , aff 'd Sellersburg S tone Co. v. FMSHRC, 

, 7th Circuit No. 83-1630, issued June 11, 1984, that 

> financial evidence is presented in a given case, a 
(lay presume that a company is able to pay a penalty with- 
ising it to discontinue in business. Therefore, I con- 
:hat payment of a penalty will not cause Consol to dis- 
le in business. 

le fourth criterion to be considered is history of prev- 
-olations. Exhibit 7 is a computer printout of the his- 
: previous violations at the Rowland No. 3 Mine for the 
:hs preceding the writing of the citation here involved. 
:hibit shows that Consol has been cited for three previ- 
ilations of section 75.200. All three violations were 
I in citations written pursuant to section 104 (a) of the 
ill three violations were cited on March 12, 1982, and 
‘oposed a penalty of $112 for each violation. Those 
support a conclusion that Consol has not been cited for 
■cularly serious previous violation of section 75.200 at 
fland No. 3 Mine. While the legislative history shows 
ingress intended for the criterion of history of previous 
ons to be applied so as to increase the penalty progres- 
for each repeated violation of the same standard, 2/ 
iS was concerned about repetitious violations which had 
id within a few months of the violation under considera- 
; a given time. The evidence in this instance shows 
insol has not violated section 75.200 at all during the 
;hs preceding the occurrence of the violation here under 
iration. In such circumstances, I find that Consol has 
■able history of previous violations which supports a 
lion that no portion of the penalty should be assessed 
.he criterion of history of previous violations. 

le fifth criterion is negligence. As to that criterion, 


IS even less tnan tne xiiuj-uautiu utjuause l.uii 

management believed that the company had a right unde 
roof-control plan in effect when the citation was wri 
extract pillars in the way the miners were operating ■ 
tember 12; 1983. The argument made by Consol in supp' 
its having proceeded the way it did is logical and it 
position which had some merit, particularly in view o 
fact that the taking of the- right corner of the left - 
a practice which had been followed for from 5 to 10 y 
prior to the writing of the citation involved in this 
Consequently, I find that the degree of negligence as 
with the violation was very low, bordering on none, 
aforesaid reasons, I conclude that no portion of the 
should be assessed under the criterion of negligence. 

The sixth and final criterion to be considered i 
I have already indicated above in my discussion of th 
"significant and substantial" that there was no reaso 
likelihood that anyone would be injured from the cut 
taken off the right corner of the left wing. In such 
stances, there is hardly any reason to assess a penal 
from the fact that assessment of a penalty is mandate 
the Act once a violation is found to have occurred. 

3 FMSHRC 1895 (1981). In view of the fact that a lar 
tor is involved, I believe that a minimal penalty of 
be assessed for the violation of section 75.200 alleg 
Citation No. 2001967. 

The Commission held in C . C . C . -Pompey Coal Go., I 
FMSHRC 1195 (1980) , that a judge is obligated to reco 
rulings made in a bench decision if, during the inter 
the rendering of the bench decision and its issuance 
form, the Commission issues a decision establishing a 
which conflicts with the rulings made by the judge in 
decision. The holding in the Pompey case applies to 
decision set forth above because the Commission issue 
sion in United States Steel Corp ., 6 FMSHRC 1423 (198 
I had rend^re<f tfie bench decision in this proceeding, 
the Commission majority reduced one of my civil penal 
$1,500 to $400 and another penalty from $80 to $70. 
carefully reviewed the findings made in the bench dec 
and I do not believe that they conflict in any way wi 
holdings made by the Commission majority in the U. S . 
case. Therefore, I do not think that the penalty of 
assessed in the bench decision needs to be further re 
light of the Commission’s U. S. Steel decision. 


WHEREFORE, it is ordered j 


leaking of the term "significant and substantial" in item 
.a of the citation. The notice of contest is otherwise 
I and the citation is otherwise affirmed. 

’B) Within 30 days after issuance of this decision, Con- 
ition Coal Company shall pay a civil penalty of $25.00 
le violation of section 75.200 alleged in Citation No. 
i7 issued September 12, 1983. 


Richard C. Steffey^^ ^ 
Administrative Law Judge 


bution: 

. M. Vukas, Esq., Consolidation Coal Company, 1800 Wash- 
I Road, Pittsburgh, PA 15241 (Certified Mail) 

C. McCormick, Esq., Office of the Solicitor, U. S. Depart- 
f Labor, Room 1237A, 4015 Wilson Boulevard, Arlington, VA 
(Certified Mail) 
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SETTLEMENT DECISION 



1984, on June 26, 1984, July 5, 1984, and July 12, 

The motion for settlement was amended on July 5, 1984, 
the mine operator indicated a willingness to pay the 
lount of penalties as originally proposed by the 
ry rather than the reduced amounts first, suggested in 
ion for settlement. 

ese cases arise from the death of bulldozer operator 
Farrar on October 20, 1982, at the No. 15 Surface 
the Energy Coal Income Partnership in Davella, 
y. His death occurred when the outer portion of the 
oadway over the highwall collapsed under the weight 
bulldozer he was operating. The deceased was thrown 
crushed by the bulldozer as it rolled over, The 
gation revealed that the bulldozer's seat belts had 
sly been removed. 

e evidence shows that earlier on the day of the 
t the day shift bulldozer operator had been working 
south side of the surface operation. At the completion 
shift as he approached the highwall catch-bench 
from the south aide to return to the portal he 
d that part of the highwall berm had collapsed. He 
on built a "barricade" of dirt with his bulldozer as 
ng to persons travelling south to north. The operator 
nstructed a new roadway through the pit, 

e day shift supervisor on the south side, Manuel 
hortly thereafter travelled towards the catch bench 
the high wall errosion, the barricade, and the new 
. While he decided to drive through the pit over 
road he took no action to barricade or close off the 
nd of the road and did not report the dangerous 
ons. Shortly before 4 p.m. mine superintendent Mike 
1 and second shift foreman Jarvis Hackworth travelled 
e subject roadway. Cantrell saw the slip starting on 
er edge of the roadway. He said that he told Hackworth 
use the road but Cantrell nevertheless continued to 
road himself and, indeed, drove right over the dirt 
that had been erected by the day shift bulldozer 
r at the south end. Hackworth also continued to use 
ject road and later transported the deceased and 
miner over the same road. 


road and highwaii conaitions were "good. Tne evidence a 
shows that aside from the efforts of the day shift bulldo 
operator to erect a dirt barricade at one entrance to the 
roadway the deteriorating high wall and roadway condition 
were not properly reported, corrected, nor barricaded. 
Moreover, while it appears that the mine superintendent 
expressed some concern about the continued use of the sub 
roadway because of its deteriorating condition, he and hi 
foreman continued to use that roadway and indeed the vict 
himself was transported across that roadway by the forema 
shortly before the fatal accident. The message reasonabl 
inferred under the circumstances was that management was 
seriously concerned with the dangerous road condition and 
there was no immediate need to stop using it. 

Citation No. 2004021 alleges a violation of the stau' 
at 30 CFR § 77.1713 for failing to record or correct the 
unstable condition of the catch-bench roadway and in fail 
to properly barricade the roadway to prevent access. A c 
penalty of $10,000 was initially proposed by the Secretar 
a reduction to $5,000 was proposed in the initial motion 
settlement. The representations in that motion in suppor 
of the penalty reduction are not however, supported by th 
investigative report and statements of witnesses. Indeed 
material respects the representations are in direct confl 
with the investigative report. The report and the eviden 
in support thereof were available at the time the penalty 
$10,000 was assessed and, according to Special MSHA Inves 
gator John S. South, no new evidence has since been devel 
concerning the violations. 

Manuel Ward, the day shift foreman, admittedly had s 
the dangerous conditions of the highwaii road toward the 
of his shift around 3:30 of the afternoon at issue and 
observed the dirt barricade erected by the day shift bull 
dozer operator at the south end of the road. Ward nevert 
less failed to report the unstable condition and failed t 
see that the north end of the roadway was barricaded. In 
light of his clear knowledge that the road was unsafe to 
travel, I find his failure to report and correct the road 
condition to have been an omission of gross negligence. 

According to the night shift foreman, Jarvis Hackwor 
at the beginning of his shift at 4 p.m., Mine Superintend 
Mike Cantrell told him "we’re going to have to quit using 
this road" referring to the subject catch-bench roadway. 
Even assuming, arguendo, that such a statement had been m 
it apparently was made with no intent of immediate enforc 


passengers. Hackworth conceded moreover that even 
cricade erected by the day shift bulldozer operator at 
ith end of the road was not sufficient to block the 
id that he twice drove over the barricade with his 
D truck — once with the deceased as his passenger, 
id had still not been properly barricaded nor reported 
i p.m. when the fatality occurred. 

Lne Superintendent Mike Cantrell stated that during 
irse of the day shift and between shifts he had travelled 
le subject roadway several times. Passing over the 
round 3:30 that afternoon he saw that the berm had 
iared and he concluded at that point that the road was 
3US. He thought he had told night shift foreman 
Hackworth that the road was "slipping off or breaking 
It did not instruct Hackworth to barricade or close 
»d off. 

.thin this framework of evidence it is clear that the 
iccident that is the subject of this proceeding was the 
of gross negligence. Management personnel concede that 
idition was hazardous and the seriousness of the hazard 
lent from the accident that did in fact occur. 

! further justification for the proposed penalty 
.on the mine operator presented information concerning 
lancial condition incuding financial statements and 
:tory of the petition for reorganization under Chapter 
:he Bankruptcy Act. I have taken this information 
insideration. In light of the high gravity and gross 
ince associated with this fatal accident and considering 
jtory of violations and size of the mine operator 
id, it is clear that a penalty of $10,000 would ordinarily 
anted. Considering however, the financial condition 
operator and that the facts underlying this violation 
lentially the same as those supporting other violations 
lalties in these cases, I believe a penalty of $7,500 
opriate . 

tations No. 2053293 and 2053294 allege violations of 
■ds at 30 C.F.R. § 77.1701 (1) and 30 C.F.R. § 77.403 
ively, and primarily concern the failure of the mine 
T to have provided operative seat belts on the 
bulldozer. The evidence shows that the buckle or , 
ng device had been removed thus rendering the belts 
tive. The investigators concluded that had the 


citation NO, alleges a violation or the standarc 

at 30 C.F.R. S 77,1606 (c) and charges more particularly that 
the left brake on the subject bulldozer was defective causinc 
a sharp left turn upon application. The investigators could 
not however, conclude that the cited defect either contribut€ 
or did not contribute to the fatal accident. The mine 
operator has agreed to pay the initially proposed penalty in 
full and considering the criteria under section 110 (i) of 
the Act I feel that the proposed penalty is justified. 

Citation No, 2053296 alleges a violation of the standard 
at 30 C.F.R. 5 77.1001 and charges that loose hazardous 
material had not been stripped for a safe distance from the 
top of the high wall and that loose and unconsolidated 
material had not been sloped to an angle of repose. The 
mine operator has agreed to pay the proposed penalty in 
full. The underlying facts supporting this violation are 
the same as those supporting the violation in citation No, 
2004021 and for which I have assessed a penalty of $7,500. 

To the extent that the factual basis for the violations is 
similar it would be inappropriate to assess another penalty 
of the same magnitude. Under the circumstances I find that 
the proposed penalty is appropriate. 


ORDER 


Energy Coal Income Partnership (1981-1) is hereby 
ORDERED to pay the following civil penalties within 30 days 
from the date of this decision: Citation No, 2004021 - 
$7,500, Citation No. 2053293 - $227, Citation No. 2053294 - 
$2,000, Citation No. 2053295 - $227, \hnd Citation No. 2053296 
$227, The requests to withdraw Contest Proceedings, Docket 
Nos. KENT 83-30-R through KENT 83-37-1^ are granted and the 
cases are dismissed. 


0 . 
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DISCRIMINATION PROCEEDING 

Docket No. LAKE 84-86-D 
MSHA Case No. VINC CD 84-03 

Nelms No. 2 Mine 


DECISION GRANTING DISMISSAL 
tro: Judge Melick 

In his complaint filed with this Commission on July 6, 
, the Complainant, Mr, Goff, alleges that he was dis- 
ged by Respondent in violation of section 105(c)(1) of 
Federal Mine Safety and Health Act of 1977, the "1977 
1 because of an underlying medical condition, 
inoconiosis . 


In John Matala v. Consolidation Coal Company , 1 PMSHRC 
979) , the^ommission held that review of discrimination 
laints of a miner based on allegations that the miner 

ection 105(c)(1) of the 1977 Act provides as followst 
”No person shall discharge or in any manner discrimi- 
against or cause to be discharged or cause discrimina- 
against or otherwise interfere with the exercise of the 
utory rights of any miner, representative of miners or 
leant for employment in any coal or other mine subject 
his Act because such miner, representative of miners or 
leant for employment has filed or made a complaint under 
elated to this Act, including a complaint notifying the 
a tor or the operator's agent, or the representative of 
miners at the coal or other mine of an alleged danger or 
ty or health violation in a coal or other mine of an 
ged danger or safety or health violation in a coal or 
r mine, or because such miner, representative of miners 
pplicant for employment is the subject of medical evalua- 
s and potential transfer under a standard published pur- 
t to section 101 or because such miner, representative 


suffers from pneumoconiosis should be resolved undei 
specific statutory provisions set forth in section ' 
the Black Lung Benefits Act 2 rather than under the 

2 Section 428 of the Black Lung Benefits Act provic 
follows: 

"(a) Mine operators . No operator shall disch< 
in any other way discriminate against any miner empl 
him by reason of the fact that such miner is suffer: 
pneumoconiosis. No person shall cause or attempt t< 
an operator to violate this section. For the purpo: 
this subsection the term “miner" shall not include < 
son who has been found to be totally disabled. 

(b) Determination by Secretary; procedure . Ai 
who believes that he has been discharged or otherwis 
criminated agaijnst by any person in violation of sul 
(a) of this section, or any representative of such r 
may, within ninety days after such violation occurs, 
to the Secretary for a review of such alleged disch« 
discrimination. A copy of the application shall be 
such person who shall be the respondent. Upon rece: 
such application, the Secretary shall cause such in’ 
tion to be made as he deems appropriate. Such inve: 
shall provide an opportunity for a public hearing a1 
request of any party to enable the parties to preaei 
mation relating to such violation. The parties sha! 
given written notice of the time and place of the h< 
least five days prior to the hearing. Any such hea: 
shall be of record and shall be subject to section f 
Title 5. Each administrative law judge presiding ui 
section and under the provisions of subchapters I, : 
III of this chapter shall receive compensation at a 
less than that prescribed for GS-16 under section s< 
5332 of Title 5. Upon receiving the report of such 
gation, the Secretary shall make findings of fact, 
finds that such violation did occur, he shall issue 
sion, incorporating an order therein, requiring the 
committing such violation to take such affirmative < 
the Secretary deems appropriate, including, but not 
to, the rehiring or reinstatement of the miner to h: 
position with back pay. If he finds that there was 
violation, he shall issue an order denying the appl: 
Such order shall incorporate the Secretary's findin< 
therein, 

(c) Costs and penalties . Whenever an order is 
under this subsection granting relief to a miner at 
request of such miner, a sum equal to the aggregate 
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general anti-discrimination provisions of section 110(b) of 
the Federal Coal Mine Health and Safety Act of 1969, the 
"1969 Act." That case was, therefore, in accordance with 
section 428 of the Black Lung Benefits Act, transferred to 
the Department of Labor for adjudication by one of its admin 
istrative law judges. 

While the anti-discrimination provisions of section 
105(c)(1) of the 1977 Act replacing and enhancing the provi- 
sions of section 110(b) of the 1969 Act are broader in 
coverage than the comparable provisions of the 196 9 Act, the 
rationale for having discrimination complaints based on alle 
gations that the miner suffers from pneumoconiosis resolved 
under the specific statutory provisions set forth in the 
Black Lung Benefits Act has continuing validity. 

Accordingly, it is appropriate to dismiss further pro- 
ceedings before this Commission in this case. If the 
Complainant wishes to proceed with this matter, he should 
apply to the Secretary of Labor in accordance with section 
428 of the Black Lung Benefits Act. 3 



Gerald P. Durf, Esq., Kinder, Kinder & Hanlon, 185 West Main 
Street, St. Clairsville, OH 43950 (Certified Mail) 


^ While Mr, Goff's complaint that he presumably filed with 
the Secretary of Labor under section 105(c) (2) of the Act 
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DECISION 

Appearances; Howard K. Agran, Esq., Office of the Solicitor, 
U.S. Department of Labor, Philadelphia, 
Pennsylvania, for Petitioner; 

Louise Q. Symons, Esq., U.S. Steel Mining Co., 
Inc. , for Respondent. 

Before; Judge Kennedy 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 
Petitioner 

V. 

U.S. STEEL MINING CO., INC., 
, Respondent 

UNITED MINE WORKERS OF 
AIIERICA, LOCAL 2300, 

Interveners 


The notice of contest in each of the caotioned nenaltv 


le parties' stipulations with respect to the operator's 
srior violations, ability to pay, and promptness in 
mt are set forth in the record and were considered and 
>rated by reference in the bench decisions. As indicated, 
sputed issues focused on gravity, likelihood of contribu- 
> another mine hazard, and negligence or culpability. 

)ns Accepted As Final ' 

te operator filed no exceptions to the bench decisions 
.ng penalties for the following ten violations: 


)cket No. 


Citation 


Amount 


INN 83-70 
!NN 83-76 

!NN 83-77 
INN 83-78 

iNN 83-94 


2013726 

$242 

2013047 

259 

2013052 

178 

2013056 

50 

1144515 

20 

2012080 

25 

2013734 

200 

2013737 

227 

9901321 

178 

2014016 

30 

$1,409 


)ns Rejecting the $2 0 Minimal Penalty Limitation . 

.ght of the bench decisions rejected the operator's 
ige to the trial judge's jurisdiction and authority -to 
penalties of more than $20 for violations which he 
?ere not significant and substantial. 

I May 1982, MSHA inaugurated an alternate dispute 
:ion policy for contested violations. Under this program, 
itrict Managers were authorized to act as substitutes 
! neutral decisionmakers established under section 113 
Act, 30 U.S.C. S 823, and to conduct off-the-record, ex 
•eviews of contested violations. Further, District 
■s were authorized to vacate or reduce to $20 the penalty 
' violation promptly abated which they found "was not 
tbly likely to result in a reasonably serious injury or 
i.” 30 C.F.R. 100.4. 

le purpose of the new procedure was to insure the success 
administration's new non-adversary, cooperative enforce- 
»licy. District Managers and their delegates do not, of 


An example of the policy in action was described in the Corami 
sion's decision in Bethlehem Mines » 6 FMSHRC 91, 96-101 (1964 


In an effort to expand the "cooperative enforcement" 
policy to the limits of its logic, U.S. Steel took the lead i 
the move to persuade the Commission to require its trial judg 
to defer to MSHA's no-fault .penalty policy by denying them 
authority to make ^ novo determinations of the gravity, negl 
gence and penalties warranted for non-S&S violations. An 
editorial in the Courier/Journal for July 11, 1984, copy 
attached, noted that big bucks are involved in the "current 
emphasis on leniency and cooperation." For example, in the 
first full year under the $20 minimal penalty policy MSHA 
succeeded in reducing operators' penalties by $9.7 million 
dollars. Such a drastic reduction in penalties signals that 
mine safety and health is no longer the first priority of 
business with MSHA. 


p' A recent editorial in the Louisville Courtier/Journal head 
lined "Mine Safety Agency Bespatters Its Own Image," described 
the effects of the new policy as follows: 

Mine inspectors who hear more talk from the higherups 
about "cooperation" with safety law violators than about 
firmness are likely to feel that safety isn't the first 
order of business. When their citations frequently are 
thrown out or watered down — often without consultation 
with those who issued them— suspicions seem confirmed. 

According to an in depth investigative report published in the 
same paper on Saturday July 7 , 1984, the public perception is 
that the District Managers' evaluation of 70% or more of their 
inspectors' citations as insignificant and inconsequential has 
undermined inspector morale and effective enforcement of the 
Mine Safety Law. During the first year of operation under the 
new policy the administration succeeded in reducing the 
industry's liability for civil penalties for safety violations 
by over 60%. One of the principal justifications for the 
no-fault violation policy was to reward operators for prompt 
abatement of hazardous conditions. Ironically, the effect 
has been just the opposite because operators have learned that 
the cost of noncompliance, $20, is cheaper than the cost of 
voluntary compliance. Thus, instead of encouraging voluntary 
compliance the new policy has provided a negative incentive 
for voluntary abatement of identified hazards. Compare 47 P.I 
22291 (May 1982) with MSHA Documents quoted in Courier/Journal 


Act s civil penalty provisions, the Commission's trial 
stoutly resisted the U.S. Steel's insistance that the 
■ ion s mandate to act as an independent adjudicatory 
(Article I Court) be subordinated to the operator's 
it in promoting the $20 no-fault penalty policy. The 
ommission ruling on the matter occurred on May 31, 
hen, in a decision affirming an earlier ruling by 
roderick, the Commission held that as a matter of law 
al judges were not bound by MSHA's penalty proposals 
a matter of policy should not be. 

the Commission observed; 


The Mine Act divides penalty assessment authority 
tween the Secretary of Labor and the Commission. The 
proposes penalties. The Commission assesses 
nalties. The Secretary's penalty proposals are made 
fore hearing. In the event of a challenge to the 
cretary's proposal, the Commission affords the 
portunity for a hearing. Thereafter, the Commission 
sesses penalties based on record information developed 
the course of the adjudicative proceeding . . . 

assessing a penalty the Commission and its judges 
e required to consider the six statutory penalty 
iteria set forth in section 110 (i) of the Act (30 
3.C. § 820{i)). Thus, the Commission's penalty 
sessment is not based upon the penalty proposal made 
the Secretary, but rather on an independent consider- 
Lon of the six statutory penalty criteria and the 
idence of record pertaining to those criteria . . . 

The Act does not condition the penalty assessment 
thority and duties of the Commission upon the manner 
which the Secretary of Labor has chosen to implement 
3 statutory responsibility for proposing penalties. 
3refore, it is irrelevant to the Commission for 
lalty assessment purposes whether a penalty proposed 
the Secretary in a particular case was processed 
3er § 100,3, § 100.4, or § 100.5 of the Secretary's 
julations. The distinctions that U.S. Steel attempts 
draw in this proceeding between a § 100.3 or § 100.4 
lalty proposal by the Secretary are without merit 
i are rejected. Secretary v. United States Steel 
ling Co. , Inc . , 6 FMSHRC 1148, 1150 (1984) . 

mission also rejected the suggestion that "as a matter 
:y" it should require its judges to defer to MSHA's 


that it, and its judges, must exercise an independent 
tion to insure that the penalties assessed "are effec 
"encourage operator compliance.” 2/ 

On June 11, 1984, the United States Court of App 
the Seventh Circuit confirmed that Part 100 is not bi 
the determination of penalties by either the Commissi 

trial iudqes. Sellersburg Stone Co. v. Secretary , 

No. 83-1630, 7th Cir. 1984. 


As the court noted, 

. . . we find no basis upon which to conclude th 
these MSHA regulations also govern the Commissio 
It cannot be disputed that the Commission and it 


57 ^month later, however, the Commission reneged on 
holding that penalties must be assessed on the basis 
record evidence by substituting for "reasons unknown 
least unexplained" MSHA's proposed penalties for the 
crafted, neutrally oriented findings of its trial jud 
Secretary v. United States Steel Mining Co., Inc. , 6 
1423 (1984) , (dissenting opinion) . As tlrie dissenting 
Commissioner noted, when the Commission "embarks on t 
uncharted waters of independent penalty assessment” t 
results are highly inconsistent and "furnish no guida 
for either the parties or its trial judges. Compare 
Sellersberg Stone Co. , 5 PMSHRC 287 (1983) (Commissio 
unamimously upheld judge’s $2,000 penalty for interfe 
with MSHA's ability to investigate) , with United Stat 
Steel Mining , supra (majority arbitrarily reduced pen 
interfering with inspector ' s ability to investigate f 
$1,500 to $400) . 

The propensity of the Commission's operator orie 
majority to disregard adjudicated penalty findings an 
defer, without rational explanation, to the Labor Dep 
extra-record penalty proposals for serious violations 
to undermine confidence in the neutrality and fairnes 
Commission's decisions and to thwart the public inter 
effective enforcement of the Mine Safety Law. Compar 
Southern Ohio Coal Co. , 4 FMSHRC 1459 (dissenting opi 
United States Steel Mining , supra (dissenting opinion 


1st Sess* 38 (1977). This body is governed bv its 
own regulations, which explicitly state that, ‘in 
assessing penalties, it need not adopt the proposed 
penalties of the Secretary, 29 C.F.R. 5 2700.29(b) 
(1983) . " Slip Op. 9-10. 


For these reasons, I find the operator's challenge to 
my independent assessment of penalties for the following 
non-S&S violations is without merit. Accordingly, it is 
ordered that the bench decisions be, and hereby are, AFFIRMED, 
and the operator pay the penalties assessed. 


Docket No. Citation Amount 


PENN 83-74 2012781 $100 

2012784 100 

PENN 83-75 2011622 75 

PENN 83-78 2013730 100 

2013731 75 

PENN 83-94 2014005 50 

2014016 30 

2014013 _ 50 

Total $580 


The Decisions Rejecting the Challenges to S& S Findings. 

The Secretary takes exception to one decision that 
rejected MSHA's S&S finding and the operator challenges 
eight bench decisions that sustained such 

on an independent evaluation and ^ novo review ».he>se 

evidence my findings and conclusions with respe 
nine violations is as follows: V 

I. pocket No. PENN 83-74 - Cumberland Mine 
A. Citation 2013043 

On October 19, 1982, the operator was charged 
with failing to provide a guard for a 7200 volt e ec r ca 


i/ The Phrase Me novo 

In the law. It means an of the same 

that accords no defarsnce “ of. 

controversy. United States v. First c j it) 

Houston, 386 U.S. 361, 368 (1967). 


cable in violation of 30 C.F.R. 75.807. The standard required 
that underground high voltage transmission cables "shall be 
placed so as to afford protection against damage, [and] guarde 
where men regularly pass under them unless they are 6-1/2 feet 
or more above the floor ..." 

The inspector observed .an unguarded cable, 4 inches 
in diameter, that was suspended only 5-1/2 feet above 
the mine floor in an area where miners and mobile equipment 
carrying supplies regularly passed under it. The inspector 
believed this created an electrical shock hazard that was 
"reasonably likely" to result in a fatality or lost v/ork days. 
This, he testified, could occur if the cable were sliced, 
smashed or damaged by a piece of mobile equipment or supplies 
so as to pierce its insulated cover or if an individual miner 
carrying a sharp tool such as a pick or slate bar were to 
accidentally thrust the tool through the cable and thus penetr 
one of its energized leads. The inspector speculated that a 
sharp tool such as a pick or digging bar could pierce the cabl 
bypassing the inner protective sheathing and contact an energi 
7200 volt lead before the automatic circuit breaker was trippe 
or activated. He then contradicted himself by stating that th 
MSHA District in which he works does not understand the requir 
ment for a "guard" to mean what the dictionary says it means, 
namely, a device to protect the cable from injury by preventin 
its penetration by a sharp tool but merely a high visibility 
plastic wrapping. Thus, the inspector said that the learning 
of his MSHA District is that the intent of the requirement 
for a "guard" is only a requirement for a "guard" that serves 
a warning or danger sign such as a sign reading "Danger — High 
Voltage Cable." 

Under this inexplicably narrow construction of the 
standard, the inspector terminated the citation after the 
operator installed a piece of yellow plastic PVC pipe of 
indeterminate mechanical strength cut longitudinally around 
the lov/er half of the cable. The totally unguarded condition, 
which apparently existed for some time, was obvious and 
should have been reported by the pre-shift examiner. 

In rebuttal of the claimed seriousness of the hazard, 
the operator's senior maintenance training engineer stated 
that in his expert opinion the cable did not need to be 
guarded because the inherent protective devices built into 
the cable and the high voltage system of which it was a part 
made the need for a guard or even a warning device unnecessary 


jd Cable in question rendered unlikely the possibility 
^ability that any sharp instrument piercing the cable 
jecorae energized. As the operator's expert explained 
)und system in the cable is of lower ohmic value than 
: any piece of metal that might pierce the cable. 

)re, "the current would flov; back to the ground 
:ors and make the vacuum breaker operate before it 
:ravel into a piece of machinery and electrocute a man " 
i4) . 

conclude, as I did at the hearing, that a high visibility 
: warning device such as a piece of PVC plastic pipe added 
f to the electrical and mechanical protection already pro- 
)y the automatic deenergizing devices installed in the 
id cable. The absence of the alleged "guard" did not 
)re significantly and substantially contribute to an 
.cal shock hazard. 

a series of recent decisions, the Commission has 
ear that one of the essential elements of an S&S 
is that the underlying violation be of such a nature 
reate a "discrete," i.e., a recognizable safety 
that in the normal course of continued mining opera- 
ould contribute to an injury of a reasonably serious 
Mathies Coal Company, 6 FMSHRC 1 (1984); Consolidation 
mpany, 6 FMSHRC 34 (1984); Consolidation Co a l Company , 

C 189 (1984); United States Steel Corporation , 6 FMSHRC 

984) ; United Stated Steel Mining Co., Inc. 6 FMSHRC 

1, 1984) . I find it beyond dispute that the absence 
alleged "guard" in this instance did not create any 
on that could reasonably be expected to cause death 
ous physical harm before the condition could be 
It did not therefore approach even the threshhold 
nif leant and substantial." 

t this is not to say that a violation even under the^ 
ted standard did not occur. Having disposed of MSHA's 
ge to vacation of its S&S finding, therefore, I turn 
operator's claim that the penalty assessed for its 
failure to provide a warning sign, $200, was excessive, 
ench decision I found that while the failure to provide 
ng sign did not contribute to the likelihood of 
azard it was nevertheless serious because of the chance 
n-i'nn" i-.hAt the absence of the "guard" would fail to 



USSM would not file a petition for modification 
because that would be a useless act. Even if the 
plastic pipe is not more than a warning sign, the 
operator cannot establish that a wire (sic) without 
a warning sign is as safe as one with a sign. 

But, the operator argues, since MSHA had interpreted 
the standard to require only a warning sign and not a prote 
tive guard, it was correct in assuming that MSHA did not 
believe noncompliance presented a serious shock hazard. 

Thus, it continues, the trial judge erred in finding there 
was a culpable disregard for compliance that required more 
than a minimal $20 penalty. £/ 

It is true, of course, that while the risk of a seriou 
shock hazard was remote, its occurrence was not beyond the 
realm of possibility and its consequences extremely grave — 
death or a disabling injury. I also felt, and my ^ novo 
review confirms that the record supports my finding that 
noncompliance stemmed from the operator's opinion that the 
requirement, even in its attenuated form, was arbitrary and 
above all, unnecessary. I am sure this was the view of its 
expert x^itness. But if it was, as counsel concedes, the 
remedy was to seek a waiver or variance and not to unilater 
ally disregard the standard. For these reasons, I conclude 
the operator's decision to disregard the standard rather 
than seek a variance, waiver or modification demonstrated a 
lack of regard for compliance that should not be condoned b 
assessment of a token penalty. On reflection, however, I 
believe a lesser penalty than tenatively assessed will suff 

Accordingly, I reject both parties' exceptions to the 
bench decision and assess a penalty of $100 for the violati' 
found. 


B. Citation 212365 


On October 6, 1982, a 104(a), S&S citation issued 
a nonpermissible headlight on a Jeffrey Ramcar. The ramcar 
was parked in a crosscut awaiting repair of a broken trunio: 
approximately 500 feet from the face. The headlight on the 
right, outby side had a damaged packing gland that permittei 
the power cable to be moved freely by hand in and out of thi 


V The operator also claimed that in the absence of a valid 
S&S finding, my jurisdiction was limited to assessing a oena 



Lon, the operator was unaware of the existence of the 
Lssibility violation. 

The undisputed facts showed the power wires entered the 
Lights through a copper hippie or ferrule which had been 
m off and a rubber conduit hose that had been stripped 
so as to expose the power wires. As a result, the power 
5 were not clamped in place which caused a strain on the 
inal connections inside the headlight. Because of the 
te to the seal around the power leads the flame-path pro- 
• on against ignitions or explosions within the headlight 
.noperative. The operator challenges only my affirmance 
le S&S finding. 

The operator's expert testified that because the heat 
ated by a headlight does not exceed 350 degrees farenheit 
:he ignition point of methane is 1100 degrees the viola- 
could not contribute to the cause and effect of a mine fire 
plosion. I considered this to be irrelevant since the 
ion was not whether the headlight could cause a fire or 
sion but whether a spark or arc from damaged power leads 
cause a fire or explosion. As to the latter there 
d to be no dispute. The operator also argued that 
se a light on the outby side of the ramcar would never 
Ithin 40 feet of the face it would be unlikely to 
nter a 5 to 15% concentration of methane. It was also 
d that since nothing in an unbroken headlight could 
an arc, something would have to fall on the headlight 
eate a spark of sufficient intensity to cause an 
ion. Finally, the operator pointed out that the machine 
ot energized, was not operating inby the last open 
cut, and was out of service due to the broken trunion. 
sidered all of these contentions irrelevant. It was 
that since the rcimcar was checked for permissibility 
once a week and the operator was unaware of the permis- 
ity violation it could have been returned to service 
ut correction of the condition. 


Phe Cumberland Mine is classified as a gassy that 

5es 3.5 million cubic feet of methane a day. This gas 
Ltted not only from the face and gobbed out areas 
:rom bleeders in and along the ribs. Consequen 
headlights were subject to operating in a gassy, dusty 
Jhere in the presence of much loose coal 
> not unusual for either inby or outby . .u 

id by loose and falling coal or and 

When and if this occurred it was likely tha 


sparks could result in ignitions or explosions in tl 
lights. While damage to lights can cause arcs and : 
even when the packing gland has not previously been 
the failure to maintain the gland in a permissible c 
increases the risk or likelihood that a light with < 
flame-path will cause an ignition that may not be cc 
within the light in the presence of an explosive coi 
of gas or float coal dust. 

The inspector considered the violation "very se 
He believed it could contribute to an ignition that 
turn cause a fire or explosion with resulting fatali 
the other hand he considered the negligence slight 1: 
the condition, he thought, had occurred since the Ic 
inspection and in the interim v;as not readily obser\; 
anyone not making a check for permissibility. But, 
this could also result in the ramcar being put back 
service after the repairs to the trunion were accomi; 
without correction of the permissibility violation. 

In my bench decision (Tr. 728) , I found that if 
a malfunction or damage to the headlight that causec 
or spark the absence of flame-path protection in thi 
light could significantly and substantially contribx; 
cause and effect of a mine safety hazard and assesse 
of $178. 

Applying the Commission's analytical construct 
supra , including the deference to be given the expei 
opinion of the inspector who found it was "reasonab] 
that the broken seal on the headlight could provide 
the chain of causation from an ignition in the leads 
fire or explosion, I conclude that the probability c 
event was not so remote as to be unexpected or unfoi 
in the normal course of mining operations. I find, 
that on the basis of the record considered as a who] 
evidence shows the underlying permissibility violate 
significantly and substantially add, both qualitati\ 
quantitively , to a "discrete" safety hazard, namely 
or explosion, that could result in death or serious 
injury. 

For these reasons, the operator's exceptions tc 
decision are denied and the penalty assessment of $1 

II. Docket No. PENN 83-75 - Cumberland Mine 


Conveyor Belt. The absence of the guards was not 
5nged. The operator contends only that the violation 
)t significant and substantial. 

l?he undisputed facts showed that at 12 different loca- 
and at various heights ranging from 2 inches above the 
floor to about 5 feet drive rollers up to 2 feet in 
:er v/ere unguarded for 'distances of up to 20 feet along 
-de and tight side of the beltline. This exposed miners 
the parallel 5 foot wide travelway on the wide side to 
intal contact with the rollers as the miners performed 
lusting or fireboss duties or carried supplies from one 
to another using the travelway. On the tight side 
ire resulted when rock dust was spread while the belt was 
lion. 

'he absence of the expanded metal guards presented multiple 
)oint hazards which could result in hands, arm or legs 
ig accidentally caught between the moving rollers and the 
.ne. The unguarded condition could result in severed or 
ibered limbs, traumatic amputations, or a fatality. 

‘he guards removed from the supporting vertical posts 
ound in a crosscut about 50 feet away. The fact that 
fere covered with mud, rock dust and coal dust indicated 
lad been there for some time. Even so, there were not 
1 expanded metal guards to provide protection for the 
: length of the unguarded rollers on the wide and tight 


'here was conflicting evidence over whether the v;alkway 
mp and slippery or dry. Since the tail roller was under 
Ikway a miner would have to fall or slip from the walkway 
ome entangled. While these circumstances may or may 
ve attenuated the risk v/ith respect to this roller, they 
sly did not eliminate it. The evidence also shovjed the 
t posts for the missing guards were 4 to 5 feet apart and 
hes from the edge of the walkway and drive rollers. These 
ions did not provide a protection by location* 

he operator claimed the absence of the guards could not 
icantly and substantially contribute to the pinchpoint 
because the evidence does not support a finding that an 
nt involving the pinchpoints "would be reasonably likely 
ur" before the condition was voluntarily abated. The 
or claims that to assume the condition would "never be 
ted significantly alters the test to be applied, " The 


The appropriate time continuum in my judgment is whet! 
there is a reasonable likelihood that normal mining operati 
can be expected to continue before the hazardous condition 
abated. Eastern Associated Coal Corp . , 491 F.2d 277 (4th ( 

1974); U.S. Steel Mining Co., Inc. » 6 FMSHRC (July 11, 

1984) . Here the evicTence amply supports the conclusion the 
the condition had existed for some time prior to issuance < 
the citation and that absent issuance of the citation the 
pinchpoint hazard would have continued to exist for a time 
sufficient for an accident to occur before the condition w< 
have been "voluntarily" abated. 

For these reasons, the operator's exceptions to the be 
decision are denied and the penalty assessed, $120, is aff: 

B. Citations 2012379, 2012380, 2011625 . 

These three citations involved the absence c 
water sprays at dumping points. Citation 2012379 was occas 
by the inspector's reading of the operator's preshift exam: 
tion reports. They showed that on three consecutive workit 
days, Friday, November 5, Monday, November 8, and Tuesday, 
November 9, 1982, the preshift examiner (fireboss) had repc 
a hazardous condition on the Main Face South Conveyor Belt, 
This consisted of an excessive accumulation of float coal c 
at numerous locations around the No. 2 conveyor drive for < 
distance of approximately 100 feet. The dust had collectec 
the belt structure, the electrical drive motors and the pov 
cables. The electrical power sources while protected with 
short circuit devices were not permissible. 

When the inspector arrived on the scene, he observed \ 
the belt was energized and running and that the atmosphere 
visibly dusty with large amounts of float coal dust deposii 
on the ribs and roof. As a result of his observations, th< 
inspector issued a 75.316, 104(a), S&S, citation. 5/ 

It alleged a violation of the operator's Methane and I 
Control Plan in that water sprays were not provided at the 
belt transfer point. The operator admitted the violation 1 
contested the S&S finding. 

Water sprays are required at belt transfer points to 
precipitate float coal dust from the atmosphere thereby 
reducing the concentration of respirable and explosive coa! 
dust. In this case, the presence of a visible concentratit 
of dry float coal dust created both a health (respirable d\ 


ifety hazard. Miners working on the beltline and else- 
were subjected to the hazard of a fire or explosion if 
iition source were to ignite the float coal dust or a 
e bleeder. The inspector testified these hazardous 
ions existed in the presence of nonpermissible electric 
and where hot rollers or friction from a misaligned 
ould occur at any time. As the preshift reports estab- 
, the condition was one about which the operator knew or 
have known. 

'he operator's assistant mine foreman claimed the accumu- 
. of float coal dust could have occurred even if the 
had been installed and made operative because much 
coal dust comes from the bottom belts for which no 
are required or from other sources such as the ventila- 
ystem. From this counsel for the operator argued that 
Id not be assumed that the absence of the water sprays 
transfer point significantly and substantially contri- 
te the hazardous accumulation of float coal dust. 

n rebuttal, the inspector testified that the accumula- 
f float coal dust observed could not be attributed 
to dust from the bottom belt. He admitted the sprays 
t completely suppress or control the suspended float 
ust but v;as certain that the absence of the required 
permitted much of the excessive accumulation that he 
ed. He was also of the opinion that if an electrical^ 
ction occurred it was "highly probable" that an ignition 
cause the float coal dust to ignite. 

itation 2012380 was issued for the absence of water 
at a belt transfer point inby the point cited in 
on 2012379, supra . Twenty-four hours after this cita- 
ssued, the inspector issued a 75.400, 104(a), S&S 
on on the same area, the 128 West Conveyor Drive. 

1 for the operator argued that because sprays were 
led by the end of the shift on November 9, 1982, and the 
citation did not issue until the next day is proof that 
rays were ineffective and inconsequential in preventing 
cumulation of float coal dust. 

he accumulation cited, and not contested, was that float 
ust on previously rock dusted surfaces was permitted to 
late on the mine floor from rib to rib in the belt entry 
osscuts for a distance of 200 feet. In addition, loose 
al and coal dust had been permitted to accumulate under 
ive and rollers on the drive motor in amounts up to 


he cited on the 10th. He conceded it was possible that he 
not see it because it was not there on the 9th. I find tha 
in view of the large accumulation found under the drive and 
rollers it was more probable than not that the accumulation 
existed at the time the 75.316 citation issued on November 
but that the inspector overlooked it. 

The parties stipulated that the same two witnesses who 
testified in support of and in opposition to Citation 20123 
would give similar testimony with respect to the gravity, 
negligence, and significant and substantial nature of the 
violation. 

Citation 2011625 was issued on November 12, 1982, for 
failure to provide water sprays on the feeder located at th 
52 Main East Section in violation of the same Methane and 
Dust Control Plan that applied to Citations 2012379 and 
2012380. The belt, which was energized but not running whe 
observed, had three water sprays mounted on a bar approxiraa 
300 to 400 feet outby the face at the point where the shutt 
cars dumped on the feeder to the main conveyor belt. The 
sprays were inoperative because no hose was attached to the 
to supply water. 

Coincident with his observation of the inoperative wat 
sprays the inspector saw a shuttle car dump a load of coal 
the feeder. When this failed to activate the water sprays 
the inspector noted the absence of the water hose. Looking 
further, the inspector observed and wrote a 104 (a) , S&S 
citation for a 75.400 violation that disclosed an accumula- 
tion of loose, dry, coal dust to a depth of 21 inches in an 
area around the sequence roller that measured 6 feet wide 
by 6 feet long. He also noted an accumulation under the ta 
roller that was 4 feet by 4 feet that was wet. The sequenc 
roller, however, was turning in loose, dry coal and coal du 
This citation was not contested. ; 

I 

As in the case of the other two citations, the inspect 
testified that it was reasonably forseeable that the absenc 
of the water sprays could contribute to the hazard of a fir 
or explosion of to a respirable dust health hazard. 

An aggravating circumstance alluded to was the fact 
that the evidence showed the violation occurred on an intak 
air split inby the return for the belt air which meant that 
the respirable dust generated by the absence of the sprays 


Since the inspector observed only one load of coal being 
5 on the feeder and the belt was not running the operator 
ided coal was not being produced and therefore no immediate 
1 either serious or nonserious was presented. The operator 
showed that, as the inspector admitted, the accumulation 
al under the tail roller was wet but offered no evidence 
3utt the inspector's showing that under the sequence 
t: the loose coal and coal dust was dry. 

[n summing up counsel for the operator argued that because 
the violations occurred in an area that was well venti- 
and rock dusted the absence of the water sprays was 
lif leant and not likely to result in or contribute to a 
3 that would result in a reasonably serious injury. The 
bor asserts that any contribution that the absent sprays 
make to a buildup in the dust concentration in each of 
areas was so minimal as to make the violations trivial 
srtainly not of such a nature as to increase the risk of 
jcognizable health or safety hazard. 

[ do not agree. I admit that quantifying the degree of 
Lbution each of these violations made either singly or 
i aggregate to a respirable dust, fire or explosion 
J is impossible. Nevertheless the existence of the spray 
rement in the operator's own dust control plan is a plain 
lition of the fact that water sprays play a significant 
Ln the suppression of respirable and float coal dust, 
jr, their absence particularly under the circumstances 
ippear here, namely, the presence of excessive accumula- 
of loose, dry coal and float coal dust in working areas 
7ith potential sources of ignition is persuasive of the 
:hat the underlying violations were of such a nature ^ as 
istitute a significant and substantial link in a chain 
isation that could result in death or serious physical 
r if normal mining operations continued with these 
:ions unabated. 

accordingly, I find the absence of the sprays could and 
mtribute to a significant and substantial increase in 
lount of loose, dry float coal dust and respirable dust 
.pension and to an increase in the accumulation of loose, 

>al dust on previously rock dust surfaces; that such 
ilations did, in fact, occur; and that the presence of 
lust could contribute to the cause and effect of at least 
discrete hazards, namely a health (respirable dust) 

I and a fire and/or explosion hazard. Applying the 
ision's analytical construct cited supra , and giving 


Upon review of the record considered as a whole, 
fore, I am constrained to affirm the bench decisions a: 
amounts of the penalties assessed for each of the firs 
violations, $136 and $98 respectively. As to Citation 
I find the aggravating circumstance warrants an increa, 
the amount assessed from $100 to $200. 

III. Docket No. PENN 83-76 - Cumberland Mine . 

A. Citation 2013051 

On November 15, 1982, a 104(a), S&S citat 
issued for a violation on an energized torkar shuttle ■ 
parked without wheel chocks on a slight down grade in 
underground section of the Cumberland Mine, At the tii 
citation issued miners were observed walking or standi: 
front of the car on the downhill side. The citation c 
the condition was a violation of a notice to provide s 
guard issued September 8, 1981. The existence of the ■ 
was undisputed. The operator contested only the S&S f 

The testimony of the inspector and the walkaround 
showed that even where the mechanical parking brake on 
shuttle car is set the wear and tear on the teeth of t; 
rachet mechanism may permit the 2 0 ton vehicle to drif 
a hill with sufficient force to crush a miner against ■ 

The operator's senior maintenance engineer testif 
that, while he had no personal knowledge of the condit 
the car in question, he believed all the torkars purch 
by the operator had a dual braking system. The first 
v;as that described by the inspector and walkaround and 
similar to the parking brake mechanism found on an aut' 
The brake is engaged by pressing the brake pedal down 
then pulling back on a lever that locks the foot pedal 
and the car in place. 

The second braking system on the torkar is called 
"failsafe" brake. This braking system is activated wh 
car is unattended or shut off by hitting the panic bar 
walkaround testified, and the operator's expert did no 
that the "failsafe" brake did not automatically preven 
car from drifting. 

The maintenance engineer said the "failsafe" brak 
hydraulically activated spring brake that works as fol 
"If the torkar is in movement, and you activate the pa: 

^ ^ 3 


5t tears up the rotor. Instead of taking such a vehicle 
: service, chocks will be used until the "failsafe" 
is repaired. The maintenance engineer did not know of 
m knowledge whether the "failsafe" brake on the torkar in 
Lon was operative on the day the citation issued. The walk- 
J testified that on the basis of his personal experience 
:he vehicle the "failsafe" brake was not operative. 

?he operator's expert testified that "failsafe" is a 
ler because no brake is "failsafe" if it is not properly 
lined. These particular "failsafe" brakes need a lot of 
mance and repair because, he said, the "momentum of a 
r ton piece of equipment traveling ten miles an hour 
f to a screeching halt within, maybe, ten feet . . . 
up the rotor that the brakes grab on to" (Tr. 848) . 
this occurs, the "failsafe" brake is no longer operative. 

Counsel for the operator contended that MSHA had the 
I of showing the claimed "failsafe" braking system was 
i the vehicle in question, was not operative, and would 
ive prevented the car from drifting, A miner who actually 
:ed the torkar in question, testified that he was never 
;he vehicle had a failsafe brake or how to operate it 
155-856) . He further testified that the torkar drifted 
shutting the power off and before setting the mechanical 
which led him to believe it had no failsafe brake or at 
not one that engaged automatically. I conclude, there- 
that MSHA carried its burden of showing that the viola- 
iharged did, in fact, occur and that it was reasonably 
lable that the underlying violation, i.e. , the absence of 
locks would significantly and substantially increase the 
»f death or serious physical harm. 

»nce MSHA established the fact of the underlying violation, 
lerator had the burden of going forward with evidence to 
hat the violation was trivial because the shuttle car 
fully operative "failsafe" backup braking system that 
prevent the car from drifting after the mechanical 
was set. Not only did the operator fail to carry its 
L but, as we have seen, MSHA affirmatively proved that 
. probability the vehicle in question did not have an 
:ive "failsafe" braking system. 

pplying the Commission's approved analysis we have, 
ore, (1) an underlying violation; (2) a discrete safety 
[ — that is, a measure of danger to safety — contributed 


hazard contributed will result in injury; 7/ and (4) c 
reasonable likelihood that the injury in question wil] 
a reasonably serious nature. 

For these reasons, the exceptions to the bench d€ 
are denied and the $200 penalty affirmed. 

IV. Docket No. PENN 83-77 - Dilworth Mine 
A. Citation 2011736 


The roof control plan for the Dilworth 
effect at the time this citation issued required that 
sum of the diagonal measurements of an intersection ej 
60 feet, "posts or jacks shall be installed to reduce 1 
longest span to 28’ or less." On November 8, 1982, a 
S&S citation issued when measurements taken at the in1 
section of the number 14 (intake escapeway) entry and 
number 5 crosscut showed that each of the diagonals mt 
32 feet and no posts or jacks had been installed. Th{ 
existence of the condition cited was admitted. The cl 
v;as to the S&S finding. 


IT Quantifying the increase in risk is, as 1 have not 
incapable of proof by mathematical certainty, since no 
say whether the absence of the chocks would necessaril 
in a disabling injury or fatality. As Prosser states; 

Proof of what we call the relation of cause and e 
that of necessary antecedent and inevitable conse 
can be nothing more than "the projection of our h 
expecting certain consequence to follow certain a 
cedents merely because we had observed these cons 
quences on previous occasions." (Citations omitt 
"If as a matter of ordinary experience a particul 
or omission might be expected, under the circumst 
to produce a particular result, and that result i 
has followed, the conclusion may be permissible t 
the causal relation exists." Prosser on Torts, p 
(4th ed. 1971) . 

1 / It is self evident that no man is a match for a 20 
shuttle car . 

8/ Experience as well as common sense teaches that th 

Rnnd of floriniift nr* •in'inw. d i n 


At the time the citation issued, the operator was engagt 
in retreat mining. Three intersections inby the crosscut in 
question, at the number 8 crosscut between the 15th and I6th 
entries and the 26th and 32d pillars approximately 2 feet of 
the roof shale had oxidized and peeled or flaked away across 
the entire 16 foot entry leaving the roof bolts exposed. 

The inspector believed this condition, which was approxJ 
mately 400 feet from the overwide intersection, had resulted 
from override pressure on the roof due to the failure of the 
operator to effect total caving of the roof in the gobbed or 
pillared out areas. This explanation for the S&S finding is 
lacking in evidentiary support and at odds with the inspector 
statement that he found no basis for concluding the operator 
was, or had, engaged in improper pillar recovery methods. Th 
operator’s general assistant mine foreman, who accompanied th 
inspector and personally abated the violative condition by 
setting three posts in the intersection, testified convincing 
that the roof condition in the number 8 crosscut between the 
26th and 32d pillars was not the result of a roof fall. 

Both witnesses agreed that the roof bolts in the area 
in question were still firmly anchored in the sandstone rock 
and that the black shale had fallen or peeled away from 
between the bolts to a depth of about two feet. The inspectc 
speculated that if all this had fallen at once he would 
consider it a dangerous unintentional roof fall that might 
have crushed a miner. The mine foreman, who testified from 
personal observation of the condition, said the condition 
did not result from a roof fall but one that occurred over 
time "when the air hits it and so forth, it just peels off 
around the pins. The pins are still anchored, hanging about 
a foot and a half. They are anchored, but nothing massive 
falling down, just the black shale failing down" (Tr. 360-361 

My ^ novo review of the record leads me to conclude the 
inspector erred in finding the condition in the number 8 cros 
cut was due to override pressure. His own diagram of the are 
characterized the condition not as a roof fall but. as "Broken 
roof here, will need [to be) rebolted" {GX-6) . Indeed, the 
inspector's initial testimony was that "The roof had pulled 
away from the bolts. The bolts were hanging down. Everythin 
was broken" {Tr. 329) . The inspector also said that because 
he saw what he thought was a roof fall inby the area in quest 
"You might as well say there was a roof fall there [in the 



The inspector then went on to claim he decided on 
S&S finding because the operator was not getting "clean 
falls" of the roof during his pillar recovery. This tu 
out to be incorrect because on close examination the in 
admitted "No, there was no improper practice on mining 
pillar line" (Tr. 334-335) . 

On the basis of the record considered as whole, I 
there was no factual basis or credible expert opinion t' 
a finding that the broken roof condition observed in th 
crosscut contributed to the risk of a roof fall in the 
crosscut. Both witnesses agreed the roof in the number 
section was good with no signs of stress. The mine for 
readily admitted that someone had improperly removed th 
support posts that had been set in the intersection and 
this was a serious violation of safe mining practice, 
inspector found the negligence involved was "moderate." 

For these reasons, I hereby vacate the finding in 
decision and find the condition in the number 5 crosscu 
serious, did not significantly and substantially contri 
a different or discrete hazard that could result in dea 
serious physical harm. I conclude; (1) the violation w 
serious; (2) affirm my ruling rejecting the operator's 
to prove that the sum of the diagonals requirement was 
and contributed nothing to safety; and (3) reduce the p 
from the $500 initially assessed to $150. 

V. Docket No. PENN 83-94 - Maple Creek No. 1 Min 
A. Citation 2014066 

On November 16, 1982, a 104(a), S&S cita 
issued in the 8 Flat, 56 Room of the Maple Creek No. 1 
when the inspector found the ground wire from the frame 
Ricks Water Gathering Pump twisted together with the re 
ground of the power conductor for the pump. Power was 
drawn by a fused nip cable from the 550 volt trolley wi 
The two grounds were in turn grounded to the mine track 
ground clamp attached to the rail as shown in GX-12. 

The violation, which was admitted, consisted in th 
that the two ground wires were not attached to the mine 
or other grounded conductor by separate clamps. 30 C.F 
75.701-5. The operator challenged the S&S finding cont 
the hazard contributed to — shock or electrocution — 
remote and speculative to create a reasonable likelihoo 


other accident and the twisted ground wires thereby lost thei: 
ground to the track, they would continue to conduct the 550 
volt current from the overhead trolley wire through the grounc 
frame wire to the frame of the water pump. With the circuit 
thus completed the pump would continue to operate normally, 
but with the frame energized with a voltage sufficient to 
cause a lethal electrical shock. 

A miner required to do maintenance on the pump or a minei 
travelling the track entry on the tight side who had occasion 
to contact the pump frame while standing in the water that 
surrounded the pump could ground himself and receive the full 
force of the 550 volts of power coming from the trolley wire. 

The evidence showed the water pump was checked on each 
shift to see if it was functioning properly and weekly for 
electrical compliance. The record of the weekly check was 
too vague to permit the inspector to determine whether this 
particular pump had been inspected that week or, if it was, 
whether the inspection included the ground clamp. Both MSHA 
and the operator had recognized that "robbing” ground clamps 
was a problem. A solution was found with respect to permanent 
pumps by v/elding a roof bolt to the track to serve as a 
permanent ground clamp. 

State law required such clamps to be at least six inches 
apart. Federal law merely required two clamps. But since 
both laws had to be read together the requirement was for two 
clamps at least six inches apart. The operator's maintenance 
foreman said no permanent solution was possible for pumps that 
v/ere installed temporarily because they had to be detachable 
to be moved. 

A fair appraisal of the testimony of the operator's 
maintenance foreman shows management was aware that miners 
"infrequently" engaged in the practice of "robbing" ground 
clamps and using one clamp to ground electrical equipment 
where the law required two. In fact, the parties' stipulated 
the operator had a history of nine prior violations of this 
standard in the 24 months preceding issuance of this citation. 
While the foreman was reluctant to admit personal knowledge 
of the practice, he did state that "once in a while," "not 
frequently," but "once in a while," he had seen wires clamped 
in a single ground clamp. He didn't take this lightly but 
said it was difficult to pin point responsibility. 



The roreman's ready admission ot the same prooiem on t 
permanent pumps when contrasted with his inability to 
how frequent it v;as on the temporary pumps cautions ag. 
ready acceptance of the view that the problem was hard 
worthy of management's attention. 

I conclude that even if the practice was "infrequ* 
management's awareness of the problem and its failure 
effective steps to insure compliance made out a case o 
aggravated negligence on its part. While control of t: 
problem may have presented difficulties with respect t( 
temporary pumps, it was no excuse for tolerating the ci 
or turning a purblind eye to it. The circumstances of 
violation are precisely those in v/hich a civil penalty 
most effective in encouraging voluntary compliance. 

The inspector initially found the operator's negl. 
was "moderate" because he felt it was a problem that w; 
difficult to control. But he did recognize, as did thi 
witnesses, that the substitution of one clamp for two 
knowing and deliberate act. This in turn reflects a d( 
in the operator's safety training and enforcement prog: 

The evidence also showed that the violation could 
in anything from a lost workday or restricted duty acc, 
fatality due to electrocution. The maintenance foremai 
a fatality or other injury was unlikely because his ex] 
was that derailment would cut both wires and thus breai 
circuit. He was not asked to address the problem of a 
ment due to vibration. The operator's ventilation fori 
accompanied the inspector, thought the wires were not ■ 
together and that if the clamp was dislodged the wire, 
physically separate and thus break the circuit. The ii 
and the walkaround were sure the wires were tv/isted to< 

The citation merely recites that the two ground w: 
"was (sic) attached to the same clamp." The operator': 
foreman candidly admitted that whether the wires were 
together was "immaterial" because the wires were "squei 
together in the clamp and unless the manner in which t: 
clamp broke released the "squeeze" the circuit would m 
break. On rebuttal, the inspector demonstrated (see G: 
how one wire was twisted around the other before the w. 
squeezed them together. I conclude that whether the w 
were "twisted" or "squeezed" the hazard created was thi 
same. 




contribute to a discrete hazard, namely that of a shock or 
electrocution. I further find that the likelihood of dislodg- 
ment was probable and certainly not so remote as to be 
inconsequential if normal mining operations continued. 

Remoteness in time or space are undoubtedly important in 
determining whether an underlying violation could significant! 
and substantially contribute to a discrete and forseeable 
hazard. But where, as here, the chain of causation (vibratioi 
or derailment) is direct and predictable and a hidden hazard 
could exist for an indeterminate time before abatement or inji 
there is no merit in the contention that uncertainty as to th< 
exact time of occurrence bars a finding of significant and 
substantial contribution. 

The same reasoning applies to the claim that a dislodgmer 
by derailment would almost surely sever the wires and break tl 
lethal connection. In the inspector's contrary opinion, to 
which I give deference, it was "very likely" that the wires 
would remain twisted or squeezed and the circuit complete. 
Viewed from the standpoint most favorable to safety, I find 
that it was at least as probable as not that the circuit woulc 
not be broken and therefore the hazard was real. Because of 
its hidden nature it was certainly a hazard likely to occur 
before the operator would discover and voluntarily abate it. 
This condition like the well known booby trap is most likely 
to lurk until some unwary individual trips it. 

As Prosser notes: "The defendant who set a bomb which 
explodes ten years later, or mails a box of poisoned chocolate 
from California to Delaware, has caused the result, and shoulc 
obviously bear the consequences." Prosser on Torts, supra , 
p. 253. Here, of course, we are trying to forecast the likel: 
hood of an adverse consequence and are denied the insight tha- 
comes from hindsight after an actual injury has occurred. 
Nevertheless common sense and unhappy experience show that 
either view reinforces the picture of a stage set for disaste: 
for some unwary individual. 

In my judgment, when an underlying violation sets the st. 
and provides a contributing cause of a major hazard its reraot< 
ness in time or space is irrelevant and immaterial. Compare, 
Consolidation Coal Company , supra , 6 FMSHRC 194 (Causative 
chain of a danger in a mine may have many links) . The purposi 
of the law is to nip nascent hazards in the bud and not to 
find excuses for condoning them by trivializing the penalty. 



in combination with it results in a major mine safet’ 
See, Hylin v. U.S.A., 3 MSHC 1020, 1028 {7th Cir. 191 
(MSIIA's negligence contributed significantly and sub; 
to operator's negligence that resulted in a mine fat; 
to electrocution) . 

Because of the gravity and negligence involved, 
that the amount of the penalty proposed, $119, was i) 
to insure management's prompt attention to a conditic 
practice that was resulting in a serious, hidden, po- 
lethal mine hazard. To deter a violation that can o< 
only through a deliberate act of noncompliance with 1 
federal and state lau, I assessed a penalty of $750. 
lesser penalty, I believe, would result in paralyzin< 
one hand what the Act seeks to promote with the othe; 

For these reasons, the exceptions to the bench < 
are denied and the decision and the penalty assessed 
$750, are affirmed. 


ORDER 


Accordingly, it is ORDERED that the operator pa; 
penalties assessed, allocated as indicated, in the t( 
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RICHARD E. BJES, 

Complainant 

V. 

CONSOLIDATION COAL COMPANY, 

Respondent 


DISCRIMIN 
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Laurel Mi 


ORDER 

On June 15, 1984, the Commission issued its 
this matter affirming my decision that the compla 
Richard E. Bjes was discriminated against by the 
in violation of section 105(c) of the Federal Min 
and Health Act of 1977. The case was remanded to 
the purpose of determining the appropriate relief 
Mr. Bjes. 

In response to my orders of July 27 and Augu 
the parties have advised me that they have reache 
as to the following compensation and awards due t 


Back Pay $3451.10 

Interest 1497.88 

Expenses 172.93 

$5121.91 

Attorney Fees $1375.00 


In view of the foregoing, the respondent IS 
to immediately make payment to Mr. Bjes in the am 
above, and to immediately disburse and pay to the 
of record the agreed upon amounts as shown. Upon 
by the respondent in the amounts shown, these prc 
are dismissed. 
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